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Recent Third Circuit Decision a Boon for Insurers and a Disappointment to 
Subcontractors

 
On August 1, 2011, the Third Circuit issued its opinion in Sloan & Co. v. Liberty Mut. Ins. 
Co., __ F.3d __ , 2011 WL 3250447, 2011 U.S. App. LEXIS 15798, holding that, under 
Pennsylvania law, the surety on a construction subcontract has no obligation to pay the sub-
contractor where the latter has agreed to a hybrid “pay-if-paid” and “pay-when-paid” contract 
including a liquidating agreement.  The decision in Sloan is noteworthy in that it suggests 
that, given standard language in construction contracts, subcontractors who fail to receive full 
and final payment due to an owner’s default may find themselves unable to look to the surety 
to close whatever gap exists.  Through the remarkable Sloan decision – which relieved the 
surety from making payment in the only situation in which a surety could logically be called 
upon to do so – the Third Circuit placed itself in conflict with the Fourth Circuit, which had 
previously recognized that the entire purpose of a surety bond is to secure payment “in the 
event that the principal does not pay.”  Moore Bros. Co. v. Brown & Root, Inc., 207 F.3d 
717, 723 (2000).



The Factual Background in Sloan

The dispute between Sloan and Liberty Mutual arose against the background of a waterfront 
condominium development in Philadelphia owned by Isle of Capri Associates, LP (“IOC”).  
IOC hired Shoemaker Construction Company (“Shoemaker”) as the general contractor for the 
project, and Shoemaker in turn retained various subcontractors, including Sloan.  See Sloan, 
2011 WUL 3250447 at *1.  Payment for the subcontractors’ work was insured by a surety 
bond issued by Liberty Mutual.  

When the project was completed, IOC refused to pay Shoemaker approximately $6.5 million 
owed under the prime contract, of which $5 million was due the subcontractors.  IOC claimed 
that it was withholding payment due to the fact that, inter alia, some of the subcontractors’ 
work (including Sloan’s) was untimely and deficient.  Faced with non-payment from IOC, 
Shoemaker refused to pay Sloan the full amount of the outstanding balance remaining on the 
subcontract, which Sloan claimed was $1,074,260.00.  See Id.  

In May 2007, Shoemaker sued IOC to recover the balance on the prime contract, including 
the outstanding $5 million owed to the subcontractors on the project.  In December 2007, 
Sloan filed a complaint against Liberty Mutual to recover on the surety bond.  As both cases 
moved forward, Shoemaker learned that IOC’s financial situation rendered it unable to satisfy 
a judgment for the full $6.5 million outstanding and due on the prime contract.  Accordingly, 
Shoemaker entered into a settlement agreement with IOC for $1 million, which was appar-
ently the total that IOC was able to pay.  Shoemaker, which had been pursuing claims against 
IOC, in primary part, on behalf of its subcontractors, offered to pay each subcontractor its pro 
rata share of the $1 million settlement – keeping nothing for itself – in exchange for a release, 
but Sloan refused that offer and continued to pursue its claim against the surety, Liberty Mu-
tual.  See Id. at *2.  

The District Court, in a series of partial judgments, found in favor of Sloan.  Liberty Mutual 
appealed to the Third Circuit.

The Third Circuit’s Interpretation of the Subcontract

The case between Sloan and Liberty Mutual revolved around two paragraphs of the subcon-
tract.  The first relevant paragraph (6.f ) dealt with final payments on the subcontract and con-
tained two subparagraphs.  The first contained what is known in the construction industry 
as a “pay-if-paid” clause, rendering final payment to the subcontractors contingent on final 
payment to the prime contractor, Shoemaker.  The second subparagraph, however, modified 
and softened the “pay-if-paid” clause, by providing for an override.  Specifically, the contract 
provided that Sloan would have a claim against Shoemaker for “any remaining final payment” 



in the event that IOC failed to make final payment within six months of the completion of the 
project.  See Id. at *3.  Such modifications of pay-if-paid clauses are common in the industry.  See 
Id. (citing The Construction Contracts Book at 160-63 (Daniel S. Brennan, et al., eds., 2d ed. 
2008).  The modification effectively converted the pay-if-paid clause to a pay-when-paid clause, 
controlling the timing of any claim for final payment by Sloan, but eliminating the payment 
from IOC to Shoemaker as a condition precedent.  

The second relevant paragraph of the subcontract, according to the Third Circuit, defined the 
“dispute resolution” mechanisms available under the contract.  The court looked to the dispute 
resolution paragraph in order to define the key phrase “any remaining final payment” under the 
contract.  See Id. at *5.  According to the Third Circuit, because the dispute resolution para-
graph amounted to a liquidating agreement, i.e., permitted the general contractor to assert claims 
against the owner on behalf of the subcontractors, and bound the subcontractors to any result-
ing determination, it unambiguously limited any amounts owed to Sloan or any of the other 
subcontractors as a “remaining final payment” to the pro rata amount that Shoemaker was able 
to recover from IOC.  See Id. at *6 -*8.  In the Court’s view, this result accorded with “industry 
custom” to shift the risk of an owner’s default from the general contractor to be shared between 
the general and the subcontractors.  See Id. at *7 (citing Fixture Specialists, Inc. v. Global Const., 
LLC, 2009 WL 904301 at *4 (D.N.J. Mar. 30, 2009)).  Under the particular facts before it, the 
Third Circuit found that Shoemaker and its subcontractors “agreed to share the risk of IOC’s 
non-payment” through the second part of Paragraph 6.f, in which subcontractors’ claims for final 
payment were limited to any claim “remaining” after the dispute resolution process authorized by 
the subcontract had been finalized.  As a result, Sloan’s recovery was limited to its pro rata share of 
the $1 million in settlement proceeds obtained by Shoemaker.  See Id. at *8.

A Windfall for Sureties?

The Third Circuit’s decision was explicitly motivated by a desire to avoid a windfall for Sloan.  
The court stated that “under the District Court’s analysis, Shoemaker would be forced to bear all 
of the loss [of IOC non-payment] and Sloan none.  It would also force the other subcontractors 
to shoulder a disproportionate amount of loss: if Shoemaker is forced to pay Sloan the full bal-
ance, the others might get nothing and certainly less than their pro rata share.”  Id.  The Third 
Circuit went on to state that it would not re-write the subcontract to redistribute the risk of loss 
contrary to the parties’ agreement.  

This ‘windfall’ argument, however, ignores critical aspects of the subcontract and provides a wind-
fall to an even more unjustified recipient – the surety who separately bargained (and was paid) for 
issuing the surety bond.  First, while the court pays lip service to Pennsylvania’s “plain meaning 
rule” of contract interpretation, 1 it fails to engage in the contractual analysis required by Pennsyl-
vania law.  It has long been established in our Commonwealth “that no word in a contract is to be 
treated as surplusage or redundant if any reasonable meaning consistent with the other parts can 
be given to it.”  Morris v. Am. Liab. & Sur. Co., 185 A. 201, 203 (Pa. 1936).  Here, Paragraph 6.f 
of the subcontract, which dealt with claims for final payment, provided that “[u]pon the comple-



tion of the Contractor Dispute Resolution, or in the event such proceeding is not commenced 
by the Contractor, Subcontractor may pursue any remaining claim for final payment it may have 
against Contractor or its Surety.” 

If the Third Circuit’s interpretation was correct, this language would be not just surplusage, 
but completely incoherent.  If the “remaining final payment” is nothing more than the sub-
contractor’s pro rata share of the amount received by the general contractor through the dispute 
resolution process, then it makes no sense to permit the subcontractor to pursue a claim for the 
remaining final payment against the surety.  By definition under the Third Circuit’s approach, 
the subcontractor’s recovery will be limited to some percentage of an amount of money that the 
prime contractor has received from the owner.  The surety bond would thus never come into 
play, because the prime contractor would always be able to apportion pro rata payments to the 
subcontractors out of the funds it received from the owner via the dispute resolution process.  It is 
thus at least plausible, if not likely, that the “remaining claim for final payment” referenced in the 
subcontract referred to any deficiency remaining due to the subcontractor after the resolution of a 
claim by the general contractor against the owner.  

This analysis leads directly into the second, even more glaring, flaw in the Third Circuit’s rea-
soning.  As the Fourth Circuit pointed out in Moore Bros., “[t]o suggest that non-payment 
by the Owners absolves the surety of its obligation is nonsensical, for it defeats the very pur-
pose of a payment bond.”  207 F.3d at 723.  However, this is the precise result dictated by 
the Third Circuit’s opinion in Sloan.  By equating a claim for any “remaining final payment” 
with the subcontractor’s pro rata share of the amount a general contractor is able to re-
cover from an owner, the Third Circuit effectively held that a surety need not ever pay on its 
bond to a subcontractor in analogous circumstances. By capping the payment to the sub-
contractor based on the owner’s ultimate payment (or lack thereof), Sloan eliminates the 
role that the surety bond is designed to play, and creates a windfall for the surety, who was 
paid in advance to provide insurance against the owner’s default.  Whether the Pennsylva-
nia courts follow Sloan’s analysis remains to be seen, but subcontractors must take special 
care to analyze proposed agreements with general contractors and to make expressly clear 
what effect a default by an owner will have on any payments due to the subcontractor. 
 
1 Under this rule, “[w]hen a written contract is clear and unequivocal, its mean-
ing must be determined by its contents alone.  It speaks for itself and a meaning cannot be giv-
en to it other than that expressed.”  Steuart v. McChesney, 444 A.2d 659, 661 (Pa. 1982).  
2 The Third Circuit’s analysis in Sloan arguably would not foreclose a subcontractor’s suit against a surety where the 
general contractor had made no effort to recover from the owner, or specifically disclaimed any attempt to recover on 
behalf of subcontractors.  However, given that the Third Circuit expressly stated that it does not “favor an interpreta-
tion that discourages contractors from vigorously pursuing owners for sums due to subcontractors,” see Sloan, 2011 
WL 3250447 at *8, the theoretical possibility of a claim against a surety after Sloan seems insufficient to justify the result.  

J. Peter Shindel, JR., is a member of the Construction Practice Consortium.  
For more information, please contact J. Peter Shindel, Jr. at JPS@Pietragallo.com.



More on Sloan

“Pay-When-Paid” v. “Pay-If-Paid”

In addition to being a boon for sureties, the Third Circuit decision in Sloan is also a 
primer on the difference between typical “Pay-When-Paid” and “Pay-If-Paid” provisions 
in construction contracts.  All of these provisions are forms of risk-sharing mechanisms 
which can be used by the general contractor.  The risk, of course, is that the general will 
not be paid by the owner and will owe the subcontractors for their work.  Through these 
provisions the general can put the burden for payment on the party ultimately responsible 
for payment – the owner.  

The Court defined a “Pay-If-Paid” clause as a contract where the subcontractor will 
only be paid by the general contractor if the owner pays the general contractor for the 
specific work performed by the subcontractor.  The Court characterized the “Pay-When-
Paid” provision as a timing mechanism for the general contractor’s payment to the 
subcontractor, whereas it found the “Pay-If-Paid” to be a condition precedent to payment.  
The Court indicated that under Pennsylvania law if there is some question as to which 
provision is intended, the Pennsylvania Courts favor the “Pay-When-Paid” provision 
because it is merely a timing mechanism.  

The Court also discussed the effect of so-called “liquidating agreements”.  Liquidating 
agreements are those agreements which permit the general contractor to assert the 
claims of the subcontractor against the owner, even though the subcontractor is not 
a party to the action.  In Sloan, Sloan agreed to be bound by any decision reached in 
a suit by the general contractor against the owner.  The general contractor, Shoemaker, 
asserted claims against the owner, IOC.  The claims of Sloan were included.  Shoemaker 
reached a resolution with the owner and that resolution was found to be binding upon 
the subcontractor, Sloan, because the contract with Shoemaker contained a liquidating 
agreement.  The Court, therefore, held that Sloan’s claim was limited by that settlement 
and that it could not recover on the surety bond.  

The Court in Sloan ducked the issue of the applicability of the Pennsylvania Contractors 
and Subcontractors Payment Act, 73 P.S. § 507, because the parties agreed on how the 
recovery would be divided up among all of the subcontractors who had not been paid.  
The Court also rejected Sloan’s claim that it was entitled to recover on the surety bond 
under the provisions of the Mechanic’s Lien Law, 49 P.S. § 1401, because it had been 
required to give up its right to a lien in return for the surety bond.  The Court noted that 
the Sloan/Shoemaker contract predated the provisions of the law in question and therefore 
did not apply.  

The Court’s decision to publish its opinion is telling.  Although this case involved the 
interpretation of specific contract language, this case also afforded the Court of Appeals 



the opportunity to give guidance to both drafters of construction contracts and those who 
litigate over those contracts.

Anthony J. Basinski is a member of the Construction Practice Consortium.  For more 
information, please contact Anthony J. Basinski at AJB@Pietragallo.com.

The Fair Share Act Limits Joint and Several Liability of  
Contractors in Pennsylvania

Contractors and sub-contractors who do business in Pennsylvania scored a major victory 
this summer when the Commonwealth adopted the Fair Share Act of 2011.  The Act 
limits joint and several liability in negligence and strict liability cases involving multiple 
defendants.  Under the new law, when a judgment is rendered against multiple defendants, 
each defendant only has to pay the share of damages apportioned to them by the fact-finder.  
Thus, the Fair Share Act is considered to be a significant development in Pennsylvania’s tort 
law.

The Law Prior to the Fair Share Act

Prior to the adoption of the Fair Share Act, a defendant in a case involving multiple defendants 
faced the risk that it would bear the burden of paying the plaintiff’s entire judgment, even 
if its proportionate share of liability was found to be less than that of the other defendants.  
Consequently, if one defendant paid the entire judgment, that defendant’s only recourse 
was to seek contribution from the non-paying defendants for their proportionate share of 
the damages.  

Consider for example, a negligence action in which the plaintiff sues three contractors and 
is awarded $100,000 in damages.  Assume that the jury finds that Contractor 1 is 60% at 
fault, Contractor 2 is 30% at fault, and Contractor 3 is 10% at fault.  Prior to the Fair Share 
Act, any of the three defendants could be liable to the plaintiff for the $100,000.  Thus, 
the plaintiff could pursue the $100,000 from Contractor 3, even though Contractor 3 was 
found only to be 10% liable to the plaintiff.  Contractor 3 could then seek contribution 
from Contractor 1 for $60,000 and Contractor 2 for $30,000.  Accordingly, prior to the 
enactment of the Fair Share Act, joint defendants often had to pay more than their share of 
the liability with no guarantee that they would later be able to seek contribution successfully.  



Changes to Joint and Several Liability Under the Fair Share Act

Under the Fair Share Act, which came into effect on June 28, 2011, joint defendants are 
only severally liable to the plaintiff.  In other words, defendants will be required to pay only 
the damages apportioned to them by a judge or jury.  Thus, in the example, Contractor 3 
would only be required to pay its 10% or $10,000 share and could not be responsible for 
the remaining 90% if Contractor 1 and 2 were unable to pay the plaintiff.  Any contractual 
obligations between defendants for contribution or indemnification between the defendants, 
however, are unaffected by the Act.   

The most significant change under the Act is that it allows for the apportionment of liability 
to a non-party.  Thus, non-parties who have settled the plaintiff’s claims and obtained a 
release may be added to the verdict sheet.  Assume in the hypothetical that the plaintiff had 
entered into a release with Contractor 4 prior to commencing an action against Contractors 
1, 2, and 3.  The Fair Share Act allows the fact-finder to assess Contractor 4’s proportionate 
liability upon the request of the plaintiff or any of the defendants even though Contractor 
4 is no longer in the case.  Accordingly, the fact-finder could find that Contractors 1, 2 and 
3 were each 20% negligent and that Contractor 4, a non-party, was 40% negligent.  Under 
this scenario, Contractors 1, 2 and 3 would only be responsible for their respective 20% 
shares.  

The purpose of this section of the Fair Share Act is only to determine the liability of a non-
party so that the defendants pay only their respective shares.  The attribution of responsibility 
to a non party cannot be admitted or relied upon in other actions or proceedings for any 
purpose.  Thus, for example, even though Contractor 4, a non-party was found to be 40% 
negligent for plaintiff’s accident, the Fair Share Act prevents the  plaintiff from using this 
apportionment of liability to seek additional payment from Contractor 4 beyond the terms 
of their release or settlement agreement.  

Joint and Several Liability is not Abolished in its Entirety

Although the Fair Share Act has significantly changed tort law in Pennsylvania, joint and 
several liability was not abolished in its entirety.  There are a few exceptions which preserve 
joint and several liability.  

Joint and several liability is preserved in cases under the Hazardous Sites Cleanup Act.  
Thus, contractors involved in environmental litigation should not assume that they will be 
liable only for their proportionate share of the damages.  Similarly, if a defendant contractor 
is found to be liable for 60% or greater of the total liability apportioned to all parties then 
that defendant contractor may have to pay the full amount of damages.  Finally, joint and 



several liability still applies in civil actions where a defendant has violated Section 497 of 
the Liquor Code and in cases involving intentional misrepresentation and intentional torts.

Conclusion

Although the Fair Share Act is in its infancy, it will be important for contractors and 
subcontractors doing business in Pennsylvania to monitor and track developments in this 
area of the law.  Although the Act is now in effect, its enactment was highly controversial.  
Proponents of the Act argue that it reduces frivolous litigation because plaintiffs will be 
more reluctant to sue defendants who have little connection to the plaintiff injury but have 
“deep pockets”.  Opponents argue that this Act hurts innocent victims and limits their 
rights to seek justice for their injuries.  Thus, given these divergent views of the Act, it is 
likely the controversy surrounding its enactment is far from over.  

Christopher A. Iacono is a member of the Construction Practice Consortium.  For 

more information, please contact Christopher A. Iacono at CAI@Pietragallo.com.

Ohio Court of Appeals Addresses Statute of Limitations Against  
Architecture Firm

The Ohio Court of Appeals, Fifth District, was recently presented with an issue pertaining to 
the Statute of Limitations for a homeowners’ claim against an architecture firm.  Coughlin v. 
Acock Associate Architects, LLC, 2011 WL 2565654.  The Plaintiffs/Appellants, Mr. and Mrs. 
Coughlin, filed an action against an architecture firm alleging negligence and breach of contract.  
The Court held that a homeowners’ negligence claim accrued at the time water leakage became 
a continual problem and the breach of contract claims accrued when the homeowner discovered 
the firm’s alleged failure to perform as agreed in an oral contract.  

In June of 1998, Plaintiffs-Appellants retained Acock Associates Architects (“Acock”) to provide 
architectural and design services for a $2.6 million project involving an addition to their home.  
Sometime after the completion of the project, in 2001 or 2002, the Appellants started to 
experience water intrusion through the stone façade; leaking around the skylights and cracked 
skylight glass.  The Appellants testified that they started to experience water problems in 2001.  

In 2006 or 2007, the Appellants hired Ralph Fallon Builders to remedy the problem.  In October 
of 2008, the Appellants filed suit against Acock.  In March of 2010, Acock filed a Motion 
for Summary Judgment alleging that the Appellants’ claims were barred by the Statute of 
Limitations.  The Trial Court granted the motion.  



Under Ohio law, the negligence claim is subject to a four (4) year Statute of Limitations 
pursuant to O.R.C. 2305.09(D).  The limitations period begins to run “when it is first 
discovered, or through the exercise of reasonable diligence should have been discovered that 
there is damage to the property.”  Harris v. Liston, 86 Ohio St. 3d 203, 1999-Ohio-159, 
714 N.E. 2d 377.  The Ohio Supreme Court has defined diligence as a “fair, proper, and 
due decree of care, or attention as might be expected from a man of ordinary prudence and 
activity.”  Sizemore v. Smith, (1983), 6 Ohio St. 3d, 330, 332, 453 N.E. 2d 632.  Reasonable 
diligence is determined by the facts and circumstances.  

The Trial Court found that the damages occurred in 2001, which is the time the Appellants 
discovered or should have discovered the problems regarding the construction.  The 
Appellate Court affirmed that well over four (4) years passed before the Appellants filed 
their Complaint and therefore Acock was entitled to summary judgment with regard to the 
Statute of Limitations on the negligence claim.  

The breach of contract claim is governed by O.R.C. 2305.07, which provides that an action 
upon a contract not in writing shall be brought within six (6) years after the cause thereof 
accrued.  Appellants argued that a claim for failure to perform a contract cannot begin 
to run until the time for performance of the contract ends.  Appellants argue there was a 
contract in 2003 because Acock provided interior design services for the Appellants during 
2003.  Acock contends there were two separate contracts; one for the addition, one for 
interior design services.  The Court noted that according to Appellants’ own testimony, the 
work on the addition was complete in 2001.  Unlike the cases the Appellants relied on in 
their brief, the addition project was actually complete and distinguishable from any other 
work Acock was doing for the Appellants.  The Trial Court determined that the Appellants 
discovered Acock’s alleged failure to perform as agreed in the parties’ oral contract in 2001.  
The Court of Appeals affirmed the Trial Court’s decision that the breach of contract claim 
occurred over six (6) years before the Complaint was filed.

Michelle L. Gorman is a member of the Construction Practice Consortium.  For 

more information, please contact Michelle L. Gorman at MLG@Pietragallo.com. 

 



What a Difference a Word Makes

A definition is sometimes the deciding factor in Court opinions.  In a recent case, Samsel, 
as an Individual and Thoroughbred Racing Stables, LLC v. Uniform Construction Code 
Board of Appeals of Jefferson Township, 10 A.3d 412 (Pa. Cmwlth. 2010), the Court 
had to decide one issue on appeal.  Did the Trial Court improperly apply the statutory 
meaning of “agricultural building” to Samsel’s stable?  The Trial Court had decided that 
Samsel’s stable was an “agricultural building” and was, therefore, exempt from building 
permit requirements under the Pennsylvania Construction Code Act.  

The Township appealed the Trial Court’s decision because it maintained that Samsel’s 
stable did require a building permit because race horses are not “farm animals” and so the 
building cannot be an “agricultural building” within the definition of the Pennsylvania 
Construction Code.  Also, because the Township believed Samsel’s stable would be open to 
the general public, it further argued that the structure can’t be an “agricultural building.”  

Samsel was a stable owner who wanted to build a stable to house race horses.  He applied 
to the Jefferson Township Building Code Administrator for the appropriate permits and 
hired Timber Tech Engineering, Inc. to help with the construction plans and permit 
applications.  Timber Tech told Samsel that he did not need a building permit since 
Samsel’s proposed stable was an “agricultural building,” which is exempt from the permit 
requirement under the Pennsylvania Construction Code Act.  The Township solicitor 
agreed as long as the proposed stable would not be used by the general public.  

When Samsel asked the Board of Supervisors of Jefferson Township for final approval of 
his site plan, however, the Board said he needed a building permit.  A few months later 
Samsel again asked for final approval, but was denied again for lacking a building permit.  
Samsel began construction anyway, and was issued a Stop Work Order by the Township.  
Samsel appealed.  The Board of Appeals supported the Order and claimed Samsel needed 
a building permit since the proposed stable did not fall under the Construction Code 
exception because it was not an “agricultural building.”  

Samsel then appealed to the Trial Court.  The Trial Court’s decision held that no permit 
was needed since the stable would be an “agricultural building” with limited access by only 
a few people, such as trainers and veterinarians, but not the general public.  

Maintaining the proposed stable was not an “agricultural building,” and required a 
building permit, the Township appealed the Trial Court’s decision to the Commonwealth 
Court.  



In the appeal, the Court began by reviewing the relevant sections in both the “Uniform 
Construction Code” (Regulations) and the Pennsylvania Construction Code Act 
(Construction Code).  

The relevant “Uniform Construction Code” regulation says, 

An owner or authorized agent who intends to construct, 
enlarge, alter, repair, move,  demolish or change the occupancy 
of a commercial building, structure and facility or to erect, 
install, enlarge, alter, repair, remove, convert or replace any 
electrical, gas, mechanical, or plumbing system regulated by the 
Uniform Construction Code shall first apply to the building 
code official and obtain the required permit under Section 
403.42a (relating to permit application).

34 Pa. Code Section 403.42(a).

 However, the regulation also exempts from its requirements “an agricultural building.”  
34 Pa. Code Section 403.1(b)(4).  

The Court also reviewed the Pennsylvania Construction Code.   In 35 P.S. Section 
7210.103, the appropriate Pennsylvania Construction Code section, it defines an 
agricultural building.

 “Agricultural building.”  A structure utilized to store 
farm implements, hay, feed, grain or other agricultural or 
horticultural products or to house poultry, livestock or other 
farm animals, a milk house and a structure used to grow 
mushrooms….  The term shall not include habitable space or 
spaces in which agricultural products are processed, treated 
or packaged and shall not be construed to mean a place of 
occupancy by the general public.

35 P.S. Section 7210.103.

Although these sections in the “Uniform Construction Code” (Regulations) and the 
Pennsylvania Construction Code Act (Construction Code) do not define the terms 
livestock or farm animals, the Township argues that race horses are not farm animals since 
they don’t take part in farming.  



Samsel believes, though, that the Township is incorrectly thinking of “farming animals” 
and not “farm animals.”  He thinks that race horses, like cows and chickens, don’t farm, 
but are “farm animals.”  

Looking back to another case they decided, Worobec v. Unemployment Compensation 
Board of Review, 112 Pa. Cmwlth. 643, 536 A.2d 467 (1988), the Court noted that they 
had concluded that “livestock” included horses.  The Court also said that in Worobec, they 
held that it didn’t matter that the horses involved were raised to be show horses and not 
for farm use, and therefore, the horses in Samsel’s stable were also livestock even though 
they were raised to be race horses.  

The Court concluded that if race horses are farm animals, then Samsel’s stable is an 
“agricultural building” as defined in 35 P.S. Section 7210.103 of the Construction Code.  

The Township additionally argues, though, that Samsel’s stable will sometimes be occupied 
by the general public and for safety reasons should, therefore, be built following the 
Construction Code’s standards.  The Township also said there was presently a lack of 
adequate security to prevent trespassers.  Samsel responds that the stable will not be like a 
zoo exhibit building, occupied by the general public, but that only people such as trainers 
and veterinarians will enter through a gate with an electronic keypad lock.  

The Court agreed with Samsel that only a select few would visit the stable and, therefore, 
the proposed stable would not be a place of public occupancy requiring a building permit.  
The Court also held that the Township’s contention that the stable would not have enough 
security to prevent trespassers was not justified.  

After a careful review of both the Regulations and the Construction Code, the 
Commonwealth Court affirmed the holding of the Trial Court.  The definition of an 
“agricultural building” made the difference.  Samsel’s proposed stable did fall within the 
“agricultural building” exception.  No building permit was needed.

Joseph J. Bosick serves as Chair of the Construction Practice Consortium.  For 
more information, you are welcome to contact Joe Bosick at (412) 263-1828 or e-mail 

him at JJB@Pietragallo.com. 
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