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The Current Landscape of Personal 
Jurisdiction in Pennsylvania
While many of our readers are registered to do business in Pennsylvania, some may be neither incorporated in 
nor maintain their principal places of business in Pennsylvania.  However, they still may do work in Pennsylvania, 
and with that, comes the potential for litigation.  One key consideration in any litigation is whether a court has 
jurisdiction over the parties.  

There are two types of personal jurisdiction: general jurisdiction and specific jurisdiction.  Over the past year, 
Pennsylvania state and federal courts have grappled with the contours of personal jurisdiction.  This article 
provides an update on the latest decisions concerning personal jurisdiction in Pennsylvania courts.

SPECIFIC JURISDICTION: THE MIDDLE DISTRICT OF PENNSYLVANIA SPEAKS POST-BRISTOL-MYERS SQUIBB

The Supreme Court of the United States decided that to confer specific personal jurisdiction there must be “an 
affiliation between the forum and the underlying controversy, principally, [an] activity or an occurrence that 
takes place in the forum State and is therefore subject to the State’s regulation.” Bristol-Meyers Squibb Co. v. 
Superior Court of California, 137 S. Ct. 1773, 1780 (2017).  Put simply, when there are no connections between 
the forum and the underlying controversy, “specific jurisdiction is lacking . . .”  Id. at 1781.  

Judge Robert Mariani of the Middle District of Pennsylvania recently outlined the controlling law in Pennsylvania 
for courts to use when determining whether specific jurisdiction exists over a defendant in federal court.  See 
Burnside v. Peterbilt Motors Co., No. 3:17-cv-2121, slip op. at 3 (M.D. Pa. June 28, 2018).  Citing the Third Circuit’s 
decision in O’Connor v. Sandy Lane Hotel Co., 46 F.3d 312 (3d Cir. 2017), the Court reiterated these principles: 
First, the defendant must have “purposefully directed its activities at the forum.”  Id.  Second, the litigation must 
“arise out of or relate to at least one of those activities.”  Id.  Third, if the prior two requirements are met, a court 
is to consider whether the exercise of jurisdiction comports with fair play and substantial justice.  Id.  

The inquiry, however, does not end there.  Judge Mariani acknowledged the test in Sandy Lane Hotel is only 
the beginning: federal courts in the Commonwealth must look at the “stream of commerce” tests that were 
discussed in Asahi Metal Indus. Co. v. Superior Court of California, 480 U.S. 102 (1987).  The first test, authored 
by Justice Sandra Day O’Connor, requires evidence of “additional conduct” including, for example, intent to serve 
the market in the forum State, or advertising in the forum State to qualify as “placing in the stream of commerce.”  
See id. at 112.  The second test, authored by Justice William Brennan, advocated that a defendant has placed 
itself by way of a product or service in the stream of commerce if the defendant benefits “economically from the 
retail sale of the final product in the forum State.”  Id. at 117.  

Readers need to be aware of these considerations if they are facing a lawsuit in federal court in Pennsylvania.  
It is important to understand your company’s business in Pennsylvania before preparing any dispositive motion 
arguing against (or for) jurisdiction.  

GENERAL JURISDICTION VIA CORPORATE REGISTRATION

At the moment, Pennsylvania is an anomaly when it comes to general jurisdiction.  Based on the flawed reasoning 
(explained below) of the Superior Court of Pennsylvania—Pennsylvania’s intermediate appellate court—
registering to do business in Pennsylvania equals consent to general personal jurisdiction in Pennsylvania for any 
suit, even those that bear no relation to the state.

To see why this is important, consider the following purely hypothetical example.  Imagine that your construction 
company is incorporated in Ohio and maintains its principal place of business in Columbus, Ohio. You are hired 
to build a gymnasium for a rural Maryland High School.  During construction, one of the beams your company 
installed falls from the rafters, severely injuring someone.  A forum-shopping plaintiff attorney does his homework, 
discovers that your company is registered to do business in Pennsylvania, and then sues your company in the 
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Philadelphia County Court of Common Pleas.  Pursuant to recent Superior Court holdings, including Webb-
Benjamin, LLC v. Int’l Rug Group, LLC, 192 A.3d 1133 (Pa. Super. 2018), the plaintiff can do just that, despite your 
company’s sole connection to Pennsylvania being that it is registered to do business there. 

Fortunately, this rule could soon change, because the Superior Court recently withdrew one of its opinions that 
relied on Webb-Benjamin and granted rehearing en banc (legalese for “before the entire Superior Court”). See 
Murray v. Am. LaFrance, LLC, 2018 Pa. Super. LEXIS 1320 (Pa. Super. Dec. 7, 2018).  This was only a matter of 
time, given that its rulings make Pennsylvania an outlier and directly contradict binding United States Supreme 
Court precedent. 

According to the Supreme Court of the United States, a corporation can only be subject to general jurisdiction 
in a state where it is essentially at home—i.e., its place of incorporation or the place of its principal place of 
business—and rejected the argument that general jurisdiction exists anywhere a corporation “engages in a 
substantial, continuous, and systematic course of business.” See Daimler AG v. Bauman, 571 U.S. 117, 137-38 
(2014); accord AM Trust v. UBS AG, 78 F. Supp. 3d 977, 986 (N.D. Cal. 2015), aff’d, 681 F. App’x 587 (9th Cir. 
2017).  Only in an exceptional case will general jurisdiction be found over a corporation in a forum in which 
the defendant is neither incorporated nor maintains its principal place of business. See Perkins v. Benguet 
Consol. Mining Co., 342 U.S. 437 (1952).  Fundamentally, a state may not require a “corporation, as a condition 
precedent to obtaining a permit to do business within the State, to surrender a right and privilege secured by 
the Constitution.” Koontz v. St. Johns River Water Mgmt. Dist., 570 U.S. 595, 607 (2013) (citations and quotation 
marks omitted).  Yet, that is exactly what the result reached in Webb-Benjamin does.  We think that the general-
jurisdiction-by-corporate-registration theory represents an outdated territorial way of thinking, which, the 
Supreme Court has emphasized, “should not attract heavy reliance today.” Daimler, 571 U.S. at 138 n.18. 

In the wake of Daimler, eight state supreme courts—as well as scores of state and federal trial and intermediate 
appellate courts—have held that corporate registration cannot support the exercise of general jurisdiction over 
a foreign corporate defendant.  It is anticipated that the Superior Court will recognize that its recent holdings 
are incompatible with United States Supreme Court precedent and reverse Pennsylvania’s current practice 
accordingly. Doing so will permit foreign corporate defendants facing claims in Pennsylvania to extract themselves 
from the case in the early stages of litigation.  

For more information, contact:

John B. Zappone
at JBZ@Pietragallo.com

Adam J. Tragone
at AJT@Pietragallo.com
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Risk Management Solutions for 
Construction Project Owners & 
Developers, Part 1
Capital expenditure (CapEx) and the reinvestment of capital in construction related endeavors offers strategic 
returns for growing businesses in numerous industry sectors. These endeavors consist of ground-up new 
construction projects, renovations to existing structures and the maintenance of operational facilities. Regionally, 
we have seen CapEx plans materialize in Healthcare, Higher Education, Airports, Manufacturing, Technology, 
and Energy projects totaling billions of dollars in construction spending. Thousands of jobs are being created 
to build these projects, fill openings in operations upon project completion, and contribute to the economic 
development of our growing region. At the same time, the balance sheet risk associated with construction 
projects pose significant challenges to CapEx project owners and real estate developers if they are not familiar 
with strategies to control contractual risk transfer, reduce costs, and obtain solutions available for their specific 
project or portfolio of projects. 

This article will focus on the “Three Cs” of construction project risk management – Control, Cost, and Coverage 
– and will provide a high-level overview of two of the four key solutions for CapEx project owners and real estate 
developers to consider in concert with their construction and design teams. These solutions are Controlled 
Insurance Programs and Owners Protective Professional Indemnity. A subsequent article will focus on Builders 
Risk and Environmental Liability.  

It is important to note that the below is not an exhaustive analysis of solutions available and is not considered 
legal or professional advice. Every project is different and the risk tolerance of every owner, developer, contractor, 
and design firm varies. It is suggested that legal and risk management experts dedicated to the construction 
industry are consulted to explore these solutions in more detail. 

Controlled Insurance Programs 

Controlled Insurance Programs, also known as “wrap-ups”, or CIPs are a solution to manage primary and excess 
general liability (GL) and workers compensation (WC) for both project owners and contractors. CIPs can also 
be procured for GL only. An owner sponsored CIP is referred to as an OCIP and a contractor sponsored CIP is 
referred to as a CCIP. CIPs are an alternative to traditional GL and WC coverage procurement and provide the 
sponsor with significant potential cost savings, control of the carrier marketplace and coverage certainty.

In a traditional insurance procurement method, the owner contractually requires the general contractor or 
construction manager to provide evidence of their own insurances at prescribed terms and conditions and 
requires all subcontractors, subconsultants and trades working on the project to provide similar coverages. The 
result is often unmanageable or difficult to identify costs and coverage certainty on large projects due to dozens, 
if not hundreds of varying policies, carriers, exclusions, limits, sublimits, and deductible levels. For example, an 
electrical subcontractor is providing services on a mixed-use high-rise project consisting of retail, office, and 
condominium units, but has a “Residential Exclusion” in its GL policy which could exclude claims due to the 
condo portion of the project. On the same project, a mechanical subcontractor might not even be aware of a 
“Height Limitation” exclusion in its GL policy which excludes claims from “any building proposed to be over 3 
stories in height”.  A project owner or general contractor would never know this information through a certificate 
of insurance and an uncovered GL claim due to a project participants’ inadequate insurance coverage could 
result in millions of dollars in unrecoverable economic damages.

A CIP is essentially the consolidation of the coverage(s) it is established to replace (either GL+WC or GL Only) 
whereas the costs and coverages the contractors/subcontractors would include are removed and exchanged with 
the CIP. A properly constructed CIP provides coverage during pre-construction/site preparation, the construction 
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phase of a project, and through the statute of limitations/repose in the state in which the project is being 
built.  The statute of repose for construction defect claims is 10 years in Ohio and West Virginia and 12 years in 
Pennsylvania post-substantial completion of a project. CIPs provide coverage certainty for the sponsor rather 
than relying on project participants’ policies to still be in-force at the prescribed limits at the time of a loss.

Below are visuals of a project in a design-bid-build delivery method with a traditional insurance model versus a 
CIP model. The visual also includes solutions to be discussed later.

                            TRADITIONAL                            vs.         CONTROLLED INSURANCE PROGRAM

It is evident from the visuals that a CIP is a more streamlined approach to control the procurement of insurance 
coverages related to GL+WC or GL only. The cost-benefit-analysis is established through the removal of embedded 
insurance costs by the project participants in their bid or post-bid via different approaches versus the fixed costs 
of the CIP against benchmarked loss ratios. Furthermore, the construction values of a specific project or portfolio 
of projects are often larger than most contractors’ annual revenue. This amount of volume provides the project 
owner as the sponsor of the CIP the opportunity to access the insurance carrier marketplace to potentially 
obtain better rates through economies of scale than in the traditional approach, control coverage terms and 
conditions, implement safety standards and select proper carrier participants.
   
There are many cost-savings averages and percentages of construction values that are used in the industry 
to describe the potential benefit for a project owner/developer or contractor to utilize a CIP. Many of these 
are incorrect. The costs, administration, and viability of any option should be thoroughly vetted with a risk 
management consultant to determine if a traditional, an OCIP, or a CCIP is the proper solution for a specific 
project or portfolio of projects.  

Owners Protective Professional Indemnity

Risks associated with the negligent performance of professional services and the resulting economic damages 
to a project are often an overlooked exposure by project owners. Recent large professional negligence losses 
on projects across the country have created newsworthy headlines such as the sinking Millennium Tower in San 
Francisco and the pedestrian bridge collapse at Florida International University. There are hundreds of other 
examples of professional errors that do not make the headlines that have caused project owners significant 
economic damages due to losses breaching the available insurance limits of the negligent parties. 

The Owners Protective Professional Indemnity (OPPI) solution was created to protect project owners and provide 
them with the ability to secure risk transfer via an indemnity contract. The contract is triggered if a professional 
negligence loss on a project causes economic damages in excess of available or unavailable insurance proceeds.  
Pursuant to the “Professional Services” exclusion in GL policies, contractors and design firms typically obtain 
operational professional liability (PL) policies. These policies provide coverage from third-party claims on any 
project they are working on currently or have worked on in the past that is still in the statute of limitations/
repose. It is not project-specific coverage and is not guaranteed to be available at the time of a loss as the policy 
limit can be eroded from claims on other projects or defense costs. 
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In a survey of 139 projects conducted by the American Society of Civil Engineers (ASCE), the mean direct and 
indirect costs for design errors were revealed to be 6.85% and 7.36% of construction value, respectively. See 
Robert Lopez, Ph.D. and Peter E. D. Love, Ph.D., Design Error Costs in Construction Projects, 138 J. of Constr. Eng’g 
and Mgmt., Issue 5 (May 2012). Design error costs were found not to significantly vary with procurement method 
or project type. In the continuum of a construction project life-cycle, most professional negligence losses are not 
discovered until the project is put to its intended use resulting in extreme, unforeseen costs to correct and to 
litigate. On a $100M project and utilizing the ASCE data, this could result in $6-$7M+ of costs to a project owner 
with most design firms purchasing $1-$2M in operational PL insurance. How does a project owner close the gap 
between available insurance proceeds and the potential average economic risk? There are three risk transfer 
techniques: 1) increase the requirement of traditional insurance, 2) require project-specific coverage from the 
firm(s) providing professional services, or 3) for the owner to procure an OPPI. 

The OPPI solution provides the project owner with the ability to procure coverage adequate to their project(s) at 
a fraction of the cost of project-specific PL policies. This is because unlike project-specific PL or a CIP, it does not 
replace operational insurances. Rather, the project owner still contractually requires PL insurance at prescribed 
terms and conditions and procures the OPPI for itself in an excess position. This solution maintains accountability 
of firms providing professional services as their operational PL policies are still in-force, provides the project 
owner the ability to control contract negotiations, and creates the opportunity to utilize design firms that might 
not be able to meet larger PL limit requirements.

In conclusion, there are many risk factors to consider as a CapEx construction project owner or real estate 
developer, but there are solutions available to improve safety protocols, protect the asset, reduce costs, and 
provide coverage certainty. This article discusses two available solutions at a high-level which include many 
nuances not discussed that must be thoroughly considered.  It is suggested that engagement with legal and risk 
management professionals occurs prior to contract development and during the conceptual phase of a project. 

For more information, contact:

 Michael J. Brodzinski, Cris is a Senior Vice President for Lockton Companies in Pittsburgh,  
 Pennsylvania

NLRB Issues Employer-Friendly 
Decisions Limiting Protections For 
Employee Complaints and Broadening 
the Definitions of an Independent 
Contractor
The National Labor Relations Board recently issued two decisions that give companies greater flexibility to 
discipline employees and classify workers as independent contractors. Alstate Maintenance, LLC, 367 NLRB 68 
(2019); SuperShuttle DFW, Inc., 367 NLRB 75 (2019).

In Alstate, the Board rejected a standard that protected broad statements to management in front of colleagues, 
making it more difficult for employees to successfully claim comments are protected by the National Labor 
Relations Act. Now, an employee’s statement is not protected unless the employee brings a truly group 
complaint or attempts to start group action for mutual aid or protection. The Board rejected the argument that 
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the comment, “we did a similar job a year prior and we didn’t receive a tip for it” was a group complaint simply 
because it was made in front of coworkers and used the plural pronoun “we.” Rather, because the employer did 
not control tips, the comment could not be considered as made to management for the workers’ mutual aid or 
protection.

In SuperShuttle, the National Labor Relations Board returned to its long-standing broad definition of an independent 
contractor. The Board reaffirmed a traditional common-law agency test, which focuses on a company’s ability 
to control a worker’s daily tasks. Going forward, the Board will also examine the entrepreneurial opportunity 
a position affords a worker as one aspect of determining his or her employment status. The ruling may make it 
more difficult for workers to unionize because only employees are covered by the National Labor Relations Act.  

Both decisions indicate that the National Labor Relations Board may continue to relax restrictions on American 
businesses, including a company’s ability to discipline its employees and classify its workers as it chooses.  
Employers should be mindful to distinguish between individual complaints, even if made in a group setting, 
which are not protected, and group actions concerning terms and conditions of employment, which cannot be 
restricted. Additionally, if a worker is classified as an independent contractor, companies should maximize the 
workers’ ability to create their own financial opportunities and avoid exercising control over their daily tasks.

For more information, contact:

Gabrielle I. Weiss at GIW@Pietragallo.com

The Road to the Future
Barely a day goes by without seeing a report about how some aspect of autonomous vehicles (AVs) is going to 
change our lives. In the $5 trillion worldwide economic sector for transportation, that’s not hard to imagine. But 
thoughtful readers of this publication should always look at those articles more closely.  Investment is focused 
on the manufacturers of AVs, and their hardware and software. Not enough attention is being paid to the roads 
and signals which will guide these vehicles.

Pittsburgh, Pennsylvania, is a hub for AV and related systems development. It is a well-known test location for 
Uber and Argo, Ford’s partner developing AV systems. It also has operations for Aurora and Aptiv, companies 
developing the “full stack” of hardware and software that cars will eventually use to drive themselves. But 
while private sector AV investment here has been substantial, governmental spending from any source on ;ocal 
infrastructure has not kept pace.

Louisville, Kentucky, recently made tech news for an unwanted reason: the loss of a big tech investment.  
Louisville was a city selected by Google Fiber for the installation of cables that would dramatically boost internet 
speed. Google Fiber recently decided that its novel method of attempting to bury cable in shallow trenches, 
rather than hanging them on utility poles or burying them deeper, was not working. Rather than use a different 
method, Google Fiber simply ended the project. The outlook for other tech investment there is not promising, 
as officials assess what went wrong, and how the city might recover.  

One factor on which commentators have fixed in evaluating successful tech investment is the importance of 
having what might be called a minimum critical technological mass. For a community to establish itself in the 
tech world, it’s easier, not surprisingly, to go from something to a “bigger something,” than it is to go from 
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nothing to something. Pittsburgh, for example, is home to Carnegie Mellon University. CMU has long pursued 
groundbreaking research in software and robotics. It was one of the universities that competed in the Defense 
Department’s autonomous military vehicle challenge in the mid-2000’s. This early work positioned it as a leader 
in the field today. It has produced some of the most prominent experts, and spun off a number of companies 
influential in the race to market for AVs.

The point above will be obvious to most; the question for sustainable economic expansion usually is, of course, 
how to start a critical mass. One way is to have government contribute to tech development. This should not be 
as hard to sell as it sometimes seems. Government seed money that produces successful business outcomes has 
plenty of precedents, some of which are stunningly impressive. Federal small business investment helped fund 
Apple in its early days, and government-sponsored research helped produce features that make the iPhone what 
it is, such as the Internet, GPS, and touch screen displays. National Science Foundation funding helped enable 
research on Google’s search algorithm.  Hydraulic fracturing grew into an industry that now provides a previously 
unforeseen supply of energy for domestic consumption, as well as reducing U.S. dependence on foreign oil. It 
also started with government-funded research.  

The public interest argument for new road projects is likewise easy to make. Unlike other public facilities, our 
roads are associated with an annual toll of death, maiming, destruction, and waste -- 40,000 deaths; 4.5 million 
serious injuries; 6 million crashes. Deadly harm in much smaller proportions from any other source is immediately 
addressed as unacceptable; think of airplanes or infected vegetables. For some reason, being killed and maimed 
on the road is considered a routine part of life, unlike almost any other everyday human activity.  

Construction projects for AVs should not be cost-prohibitive, especially in the near term. These may consist of 
detectable road striping and pavement markings visible under any conditions, machine readable traffic signs, 
buried and mounted sensors, conduit for communications fiber, and roadside data collection cells.

Progress is being made. The Commonwealth of Pennsylvania passed legislation in October 2018 approving 
highway truck platooning and automated workzone vehicles, and formalizing its AV Advisory Committee. Why 
those three subjects, as opposed to others? It might have been the effectiveness of the advocates for those 
particular issues. 

For more information, contact:

 Patrick Sorek, who is a professor at Duquense University Law School in Pittsburgh 
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Superior Court Holds Notices of 
Mechanics’ Liens may be served by Fedex 
in Philadelphia County
The notice provision of the Mechanics’ Lien Law states that the lien notice “may be served by first class, registered 
or certified mail on the owner or his agent or by an adult in the same manner as a writ of summons in assumpsit, 
or if service cannot be so made then by posting upon a conspicuous public part of the improvement.”  49 
P.S. §1501(d).  The Pennsylvania Rules of Civil Procedure contain a rule regarding service of original process in 
Philadelphia County only that permits service of original process “by the sheriff or a competent adult”.  Pa. Rule 
of Civil Procedure 400.1.  In the case of American Interior Construction & Blinds, Inc. v. Benjamin’s Desk, LLC, 2019 
Pa. Super 77 (March 11, 2019), the contractor served the owner with the notice by FedEx courier.  The Court of 
Common Pleas of Philadelphia dismissed the mechanics’ lien complaint for lack of proper notice, holding that a 
private company’s postmark is not equivalent to a United States Postal Service postmark.
  
On appeal, the Superior Court held that the term “competent adult” includes a courier employed by UPS or 
FedEx.  The court followed the Pennsylvania Court’s holding that technical noncompliance with the Rule of Civil 
Procedure for service of original process may be excused absent “intent to stall the judicial machinery” or actual 
prejudice. Id. citing McCreesh v. City of Philadelphia, 888 A.2d 664 (Pa. 2005).  Although this ruling greenlights 
service of notice of a mechanics’ lien by FedEx in Philadelphia County, it is unclear if it does so in the other 
counties of the Commonwealth.
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For more information, contact:

Mark T. Caloyer at MTC@Pietragallo.com



This newsletter is informational only and should not be construed as legal advice. © 2019, Pietragallo Gordon 
Alfano Bosick & Raspanti, LLP.  All rights reserved. 

About the Construction Group

Time is money. This is never truer than in construction. Pietragallo appreciates the time 
constraints of construction projects and the owners who pay for them. We understand 
the complexities of the construction process from conceptual planning, site acquisition 
and development, design, contract drafting and negotiation, to dispute resolution, risk 
management, community participation and city processes, insurance coverage, and labor 
relations. We use our experience to guide your project to its successful completion. 
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OHIO | PENNSYLVANIA | WEST VIRGINIA

Construction Mystery:  There are a few landmarks that not only define a city, they bring an entire country 
to mind.  This iconic structure is one of the 20th century’s most famous and distinctive buildings.  It is a 
UNESCO World Heritage Site.  In 1955, an international design competition was launched, with 233 entries 
from 32 countries.  Danish architect, Jorn Utzon, was selected, with the runner-up being a team led by 
faculty at the University of Pennsylvania School of Design.  Utzon’s modern expressionist design used large 
precast concrete shells which formed the roof over an immense podium.  The buildings covered 4.4 acres on 
a point of land on the city’s harbor.  The precast shells used concrete panels supported by precast concrete 
ribs.  The shells are covered with a chevron patterned glossy white and matte cream tiles.  The exterior 
walls are aggregate panels made of pink granite stone.  The complex has multiple venues both large and 
small as well as a large stone-paved forecourt which is used for performances.  Construction began in 1959 
and ended in 1973 at a cost of $7 million.  Annual visitation is estimated at eight million. In 2003, Utzon 
won architecture’s highest award, the Pritzker Architecture Prize.  His design was called a masterpieces, an 
image of great beauty that is known throughout the world.
Question:  What is the name of this building?
Last Issue Answer: Morgan Lewis Windmill, St. Andrew, Barbados
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Where In The World?


