Randall Kemnedy On Clareace - Can Pillsbury Right Hself? - Ak Amar OnTh Beauty OfTpea  ent

— Plus: The laoming siruggle over
how to distribute the money



OMETIMES THE FBI AGENT LIKED TO
tease him. Just how much money, the agent
would ask, was he going to make from this
case? Robert Merena, a whistle-blower who
sued health care giant SmithKline Beecham for
fraud under the federal False Claims Act, said
the FBE agead’s rihbing made him bashful—
that he would respond by “playing stupid.” In face, while rescify-
ing in federal vaure in Philadelphia last March, che goarced,
heavyset Merena explained that “to me, it was kind of embarrass-
ing to cven mendon any money in this case.”

Rusself Kinner, the Justice Deparament attorney cross-examin-
ing him, seemed to lose patience for a moment, “Mr. Merena,”
Kinner deadpanried, “why du you think we're here?”

Why, indeed? Ac stake in U.S. district judge Deonald Vanarts-
dalen'’s courtrapm were tens of millions of dollars. The case
against SmithKline had sereled a year earlier for a whopping $325
million, one ef the lurgest healch care fraud sertlemenis ever. And
under the False Claims Act, the whistle-blower, or “relator,” who
sues o behalf of the government s entitled to collecr a percent-
age of the praceeds, Metena snd a seeond relator, Charles Robin-
son, Jr., had already received abour 510 million from the govern-
mient. Bur they wanced morm—more than $50 million in all, And
the government was balking, _

On one level, the fight over relators’ fees in the SmithKline
case cxpases the contradicrions at thic heart of the False Claims
Act, which was pussed during the Civil War to combar war proft-
ieering, then dusted off and amended in the 1980s, Bssentially,
by offoring a reward to whistle-blowers, the act harnesses privace
greed far the public interest. The relacionship berween prosecy-
tors and witnesses 15 often a strange one, bus gud sam coses, 21 the
False Claims Act suits filed by whistle-blowers are also known, are
uniquely fraughe with complicadons. Because the relatars have a
staler in the ourcome, termer allies can be suddenly ac aulds aver
the spoils of a successful case.

In this instunce, for rhe two camps of lawyers involved, it was
moze than just a fight ever money. The whistle-blowers” coun-
scl—Mare Raspanti of Philadelphias Miller, Alfano 8 Raxpanei
and John Clark of San Antonic’s Goude, Casseh & Jones—were
outraged that che Justice Department had apparently tirned on
them, On the uther side wete career Justics actorneys with their
own proprietary claim: They had figured out how to pursue a
whaole new gence of health care fraud, then spent years maldng
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cases. Indeed, the government hadn't needed either Merena or
Robinson to tell them to look for fraud at SmithKline; boch
whistle-blowers filed their suits affer an investigation of Smith-
Kline had begun and been reported in the media.

Certainly, Merena and Robinson deserved a generous re-
ward for coming forward to help the government. But more
than $50 million?

N
“" OF BLoop AND Bucks

The roots of the SmichKline case date back to 1987, when an-
other laboratory company, National Health Laborarories, Inc.
(NHL), began adding extra tests to a standard blood chemistry pro-
file, the kind run on an automated machine, and telling docrors that
the new tests would be virtually free. True enough, bills that went to
doctors’ offices usually showed no additional charge. But if the tests
were billed to a third-party payer—such as Medicare—NHL would
include separate, subsranrial charges for the extra reses, Suddenly
Medicare was paying, say, $45 for each profile instead of $15.

In 1991 a grand jury invesrigation of NHL began in San
Diego, just as a sales manager from a competing lab sued NHL
under the False Claims Act. In 1992 NHL settled with the gov-
ernment for $110 million. But money wasn't the only windtall.
During the negotiations NHL had turned over to the govern-
ment a binder of documents from competitors—the so-called
snitch book—that showed other labs engaging in the same billing
practices. The assisrant U5, artorney who had led the MHL in-
vestigarion, Carol Lam, formed a special govertiment task force co
prabe other labs: Qperaion § abwam,

On August 24, 1993, the Labscam task force launched irs fiest
strike, sending subpoenas ro seven major clinical labs, including
SmithKline. The probe received widespread publicity in The New
York Times, The Wall Street Journal, and newspapers across che
country, making it clear thac the government was investigsung
the same kind of billing fraud that it had in the NHL case. Near-
ly = monch later, 68 Mirntes ran a picca on the NHL Traud,
"Bload Money,” in which correspondent Lesley Seahj subiiceed o
bleod sanple re Smithiline lor as swoniared chemisoy profile
and received a bill for 4 rest that she hadn't erderd.

As the government probe was gerring nnder way, Robere Mer-
ena was mulling over u complainr ab his own. Then 35, he was
working as a computee consultant ac SmichRline's Collegeville,
Pennsylvania. affices, in a usic that handled most of SmidiKlines
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billing. Merena, whe had been eenployed ar SmithKline sinte 1986. says that he
was hathered by a change in the sompany™s culture after a 1987 merger. "Our
whinle Facus was shitted [to] low much mones could we gee” he recalls, adding
thar some new practices struch bim as dubious. In Augus 1993 he dialed 2 gox-
ernment fraud hot line, got bounced around s fow tdmes, and wound up speak-
ing—anenivetush —w assistant U8, anoeey James Shechan in Philadelph,

As Shedhun reealled in lates rostimeny, his nameless caller was a SmithKline
employer who was concerned abour “impraper billing” but wanred o know
moute ahour what happen to whistle blowers. Shechan meorened the False
Claims Act and suggesird thar his @ller gor a lawyar, BMesenna maok his advice, On
Seprember 24 Merenz called Mare Raspanti, and twn weeks Tarer Merena and
Rasp o var down with Shedhan for the first B, Donng 2 sevenshour meeting,
Mereri Angered Smishihine fon o long Tise of prolalesis, including billing ror wsre
nuy rhorml, praLey disumnts 1o L{uLln_r\ a5 form af kicklwk, and J.ll('l'iﬂ[.‘,
test cothes e ensule pavhuent, He ol mentioned the chargy thas the govern-
ments bubsean tad fuce was alieady wvestigaring: unbuadling wdded rests brons
the autamated blood shepusio profiles.

Shechan was enchusiastic epough to help drate Merenas Fabse Clasms Acc
crmpbine, Raspani Rled the st i Tedeeal eore i Thiladetphia in mid-Novea-
Ter 1003 miing e wrrtien disclosun starement rcquirul b law o Decembier
Lo st v abae Letenen Devemabier 13, unother whistle-hlawer—pitchatagisc
Ll Robinson—filed 2 second gui o+ suitin federal coure in San Anton.
lase-bearded Nortlr Caralina native, was 3 former medicad di-
. San Anconio lab. His suit covered some of the same auto-
maced chemisire allugacions that Merena made, hut gave Motk 'ip't."ilrli- derails, In
Febwrunry 1993, when the labs leing directnr was on vagarion, Rublion gl'.mce(l

ke 1o B closed doar and noriced addivdunal sharges boing exploded

from an automated chemistry profile. Confronted, the lab’s gen-
cral munager told Robinson, *1 can gssure you dun we're not
doing whar National Healrh Labs did ™ Robinson wasa't saris fied
By June 1993 he had resigned his post—which he had held a5 an
independent consaltans—and tiad spoken with [cdetal investiga-
tors abourt whart he had seen. '

At the time neither Merena nor Robinson knew of the other’s existence. Nor
did SmithKline know about their suits. All False Claims Acr suits are filed under
seal, and usually remain sealed until the government decides whether ro inter-
vene. Robinson even took an extra precaution and asked an attorney, San Anto-
nio solo practitioner Glenn Grossenbacher, w serve as the relator, so thar Robin-
son's name did not appear in his st avcall

Meamwhile, the OREITNENLE oWn investigation was progrssing, The boxes of
documenty—202 iy alb—rthat SmithKline was producing in tesponse to the Lah-
scant subpacna slowly filled a stareronm ag dhe LS. atiormey's ollice in San Dicgo.
An FBI agenr spent December 1993 through June 1994 cembing thiough them.
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‘i SPLITTING ThHE Take

AdSan Divgo prosceutar Uarol Lam Jacer testified, the papers that the agent
whint hecame known as the “hor decuments” binder—made a strong
cane for frand. indicaing that SmithKiine had been charging xia for tests added
1o auromated chemistry profiles without informing dectors. In summer 1994 the
[ ahscam inwestigation of SmithKline was ransterred to the office in Philadelphia.
closer to company beadquariers, A copy of the hot documents binder also wenrt
to another Labseam task [urce member, trial artorney Laurence Freedman ac the
Justice Department in Washingron. D.C,
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divvied up the job, as chew greed earlier. Shechan did rhe
kickback claims and wther new s the wromared
chemistry issues, As he ok the train up from Washingron each time,
lacer testified, he brought onl+ 4 few key materi
binder from San Dicgo. In the negotiations he

NZan ~aEret

Hegations, Freedman hancl

ed relativels litle =vidence de-

veloped by the Philadelphia team, except fora Si-page dsheat of Smuch-
Kline’s Medicare billings. ments told the stor” dman testbied.
After six months of ralks, al sectlement hoi sl number,
In February 1996 SmithKline CEO Jan [eschly sac down wich ev
Michael Stiles and agreed o0 pay a tlar $295 million to sercle ail the governments

allegations chrough 1994, SmithKline did nocadimic wiongdoing
few months lacer, thar amount jumped to 5325 million «hen the vom
agreed to pay 530 millian more to cover clims throuzh Seprember 194
= would rake another cear o work our all the decails. buc the end was in sight.

What wasn't scrtled was the relacors’ share. How much would they s
how would it be divided among them? The relators’ share would . i
much Ruspanti and Clark were paid. since, like mast relacors’ = masel, rhew
working on contingencey. (Both decline ro specify cheir share of their cliencs
award, but Raspanti notes that most qui Lo CONTINEENCY drrnNgements range
from 33 percent w0 45 percent. In addicion. Raspanti and Clark eventually will be
paid several hundred thousand dollars by SmithKline in statutory attornevs fees
under the False Claims Act.)

Under the False Claims Act. whistle-blowers collect 15-25 percent of the re-
covery in suits that the government joins. One rather murky exceprion exists,
however. According ro one clause, if a guf tam suic is based on previously
closed information—Tfor example, fucts in a news article—a relator is enticed
0-10 percent of the recovery. Confusingly. another clause completely bary
tam suics based on publicly disclosed information, unless the relator is an wrigi-
nal source,” someone with direct knowledge of the fraud.

Ata March 1996 meeting with the relators” counsel, Freedman acknowledged
that the case law reconciling the owo provisions was scanty, but suggested thar
the 0—10 percent provision might apply in the SmichKline case. He stressed the
carly media coverage, including Lesley Stahl's 60 Minutes storv. Ir was a braad
hine thar Robinson’s and Merena's suits might fail the public disclosure rest—
perhaps limiting their share o less than 10 percent. In another warning, Freed-
man cited the “firsc to file” rule: [F ewo whistle-blowers file the same allegations.
che first to sue wins. Robinson had gone to the government with his allegurions
tirst, but Merena had bearen him to the courthouse. Freedman suggesced chac
the two might wanr o sertle the maccer between themselves.

T
Wil s

Freedsan, then 32, was no stranger to lab billing fraud, having
negorizied the civil portion of the NHL settlement. Cautious any,
exact, he had a flair for numbers chat had buteressed the govern-
ment's position in the NHL negotiations, Now he would play a cen-
tral role in the SmichKline case, handling automated chemiscry
claims while Shechan oversaw everything clse from Philadelphia, As

Freedman later tesrified, he and Sheehan agreed o split mponsibiliy for the case
because the automnared chemistry allegarions were almady developed, while Mere-
na's “new allegations.” such as his kickback chtims, demanded more investigarion,
Their division of lubar seemed mrivial ac the time, but four vears laes it would be-
come a hotly coneested issue in the dispute hetween the government and the rela-
tors. Just how mueh of the automiated chemistry case was made in Philadelphia,
and how much in Son Diego and Washingron?

Cereinly, the Phitadelphia investigarion was busy cnaugh, and Raspantd made
surc that his cliert, Merena, was righr ac the center of it, Thin, dark-haired, and -
sharp-fearured, a self-described.” junkyard dog” in courr, Raspana was-a former
assistanr district arrorney wurned whire-callar criminal defense attoraey, and he
was excited about Merena’s revelations. “This is a billion-dollar case,” he told
Sheehan. One measure of his enchusiasm: Over the course of the investigation,
Raspanti and Merena rurned over 47 separate diselosure statements to the gav-
ernment. They also kept the U8, attorney’s otfice supplied with printones of o
SmithKline billing records, and hefped Sheehan deaft ewo more subpoenas, The .
resutting Mood of paper was boused in rented office space in a Philadelphia sub-
urly that became designaced as the “war reom.”

Merena was sill working at SmichKline. Afer May 1994, Merena says, he
would hear rumors thas someone had informed on the company. "Differene —
tames were bamred atound, people who left,” he recalls, buc his name was not one
of them, In March 1995, though, Merenas complaine was partilly unsealed, [ec
ting SmithKline know the whistle-blower’s identity. Merena never went back to
work. He speat several monchs on paid leaave, bolsered afterward by a 16-month
severance package that Raspanti negotiared for him. Tn the mesarime, ar Shee-
han cequest, Merena began muking almast weekly visits to the war room, help-
ing agents wart documents and suggasting wirnesses to interview, among ather
things, Over the course of a year Merena logged 257 hour, chere. —

It wad not unl Seprember 1995, six months afier Merena's complaint was un-
sealed, chat setdement negotintions herween SmithKline and the governmenr
bugan in carnest. The governmen’s iwo lead negotiacots, Sheshan and Freedman,
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Apparenily, then, chere would he same sy ateas Jasar-
mining the ndaron shiace. Freediman was oying o prep the el
tors for Fll‘.‘gﬂlial'ii‘lg ¥ setdemene—eapdard practe fur the Jus-
tice Deparmment nowadays, (OF 203 QI LipE LIy Y W hich
rclatoes have collected an awanl as of Orolor 1977, unly nine
had been resedved thirmgh firigasion. ) Raspranii and Clark Lol
lowed sorne of the povernment's advice, sertking a deaf 1 share
all proceeds. Trom the sedement on an undisclased busis, Ty ret-
respect, Raspanti says. i was & sinart move for the relators—bir
for reasans different chan the Justice Deparement expecrad. U
nmarely, he suys, "the goveenment’s urging ui to work things
vut wurned o their dewrfinens.” By roconciling rtheie diftecences,
the whistle-hlowers would be able to present & unieed frone @
the Justice Iéparoneir,

N ) B
“?" A FaLLinG-Our WITH THE FEDS

In February 1997 SmirhKhne handed the U8, governmens
n cheek for $325 million, plus $9 million in ifreresr: $334 mil-
linn in all. The Justice Department proposed paving 4 13 per-
vent share, or abaur $2 millien, o rwo ocher relators with a
small, discrote clrim that had nerted $13 million, and in April
the Justice Departrent gave Merena a $100,000 advance when
his severance package ran sut. Bur Merena and Robinson's
overal! claims were unresolved. Three more relarors had Filed
qui tam suits and wanted a share of the sectlemens. Mot uni
July 1997 did Judge Vanarisdalen dismiss their claims en “Hust
ro fle” prounds.

In Seprember 1997, the eemaining parties hinzlly met in
lPhiladelphis ro talk about the relators” share. Bur the 90-minuwe
mrering only soured relations beeween the governmenr and the
whistle-blowers. Raspani says he was disappaineed at what he
cansidered the government'’s high-handedness: “We were rodd
whut they were going to give us.” He dedines to specify the
amount. exeept (o say that it was far ron small. Rebinson’s coun-
seb Ulark, 2 fermer LS. artorney who sl refees co che " Depart-
menz of Justice Family,” says that hebegan ro feel berrayed

Raspany and Clark decided e force the gavernment’s hand by
Aling a2 motion with judge Vanaresdalen to dererming che relatory
share, They sought at feast 18 percent of the woral sectlement
trminus che 13 million from the two other whiste-hlowers’ alle-
gations}—a toeat of about $58 miltion. Ir was an audacious move,
sinee the largest previvus refacors award was 5225 million.

T'he Justiee Deparement tonk an vqually strong stand. The
government agreed thar Merena could share in part of the
SmithKline recovery—the $63 million they neered fram Merc-
nak “new allegations™—and was willing to pay $10 millian.
But it moved to dismiss altogether Merena's and Robinsun's
claims tv the automased chemisery allogacions, which in the
government s estimation made up $241 millien of the scutle-
tent. Neicher Merena nor Robinson was enritled to any
money from those claims, the Justice Depurtment argued, be-
vause both kad Rled suiz after public disclosure of the allega-

BIG WINNERS.

Rahért Merens and
Chariee Hulsmaon's

332 welln award wint the
large ever to & relator in
a qui fant rase. bub it is far-
from the first big vig in
sueh A cose, Fleer,
arrerding (o the Jistier
Bepartment, are the R
nitHirs-0p to e
unithKline award:

o {15, av rel, Neeth

v. Untted Tochnologies
{orperaiion {1994},
Recovery: $150.5 miflion, -
elatar'y shares

$224.5 million.

* 115, ex rel Knnoh--

v, lealik Carw Service—
Corp. (1998}, Recovery:
$T40. ruilllon, Relator's
share: $21 millien plus
piraiible additional amounl
to be detremined ey
nediztion,

{18, ox rel, Jonrelen
v. Natinng! Health
Luburaioriea, fac.,
MeiWeez {199, 1993},
lecovery: $139.8 milbon:
$20.97 mifiow. -
UK ex rel. Tarpoyers
Againat Froud snd
Muckthamyer v. Telviyhe
Indiatries, fne, (19541
_-Bvbovery: $83 nediion,
318,51 million,
siLY, axrel Copeland v,
Liccas Westarm, Iue. {1995):
Bedainr's shipe: '
31848 milkon.

nevs ultice in Philadelphia and Man festce in Washinggon by
arguing thar the Thitadelphis teun desvrved muost of die ceadiy for
che cuse. Robinsen and Mesera restificd ahour encovenng wha
they [ lieved ta be ivadence of fraad, and Moreaz skl of e
hune: s of howrs of work chat he had e inen che case. His aw
Canir mbirmed by dcp'mninnc [rsee Philadelphiv aosizian
U e Sheehun and sevenal apents, whe sgeeed tir Vere-
na b leen Chepful” Libchoagh Sheetan shied away from fas
panti’s suggestion chut Merent had been "partivularly helphil™.

On the governments side. Trendman told how he bad negn-
vated the automuwed chemistey puoption of eliv serrlewenr using
miostly documents swieed by the original Labwim sulspoelia.
Trial wrarney fames Ward, onu at r faseyers wraing the cise
tar the Justice Departmnent, mainained thar while billing ex-
pert Merena caukd deseribe how the auoouted Lhemisrey s
were bilked. he broughe na direct knowledge of the deceprive
marketing ro doctors thar made it fraud, Robinsoes more dJe-
tailed allegarions invotved SmithKlioe’s San Antonin.lab enly,
the government conrended.

Drunng Wars closing argument, fudge Vanarsdalen peppercd
hint with questions, "Are you argaing diat if dhere hud buen nn
qui tetm actions filed . . that the govérament would have setcled
with SmithEline for 3323 million?” the judge asked.

“I diink ir's possible, Your Honon " Ward replied.

Judge Vanartsdalen took lesy dhan two weeks o rude On Apnd
B he awarded Rubinson and Merena 32 million—1" percent o
the §306.5 miillion that remained From the serlement aiter $13
atillion was deducred to serele ueher whistle-blowers’ allogadons
and $14.5 million was paid 10 state programs. In making the
award, the judge avoided direcdy suckling the dhorny questiven nf
prior disclosue.

Instead, Vanareedalen: simply ruded thay he had no.junsidictun
to dismiss the relator’s autamared chemistry clabms, s the e
Departimenc had requested, Those caims had abready been dis-
missed witl prejudice when the case against SmithKline seuled,
he faund. The Justice Department could noe muve fo Jivmiss
them i second rime,

Loy addition, the judge found that Merena aud Rohinson “pro-
vided very valuable and substantial assiseance to the government.”
And in.a dirgee slap at Lam and Freedman, be added, "1 am left
with the impiession thar the attorneys io charge of the Labscarn
investipation, conducted fargely from Saa Diege and Woshiog.
ton, D.C,, by the IO, seek to taler far more credir for che overall
success of the pruceedings than is righdy duc.”

“‘;\\z\ CaiLving Errecr?

For the Justice Deparonent. dhe fallout from its baetle with
Merena and Robinsen has been litde bur embasrsssnyent, The
fighz pur the government in the awloward posicion of actacking
former alliecs—and appearing, as Raspanti chazged, to disparage
nne of irs own, the U.S. acomey’s office in Philadelphiv. “We
simply set forth the Faces abourt the government investigation,”

dons, Nor could they squecze in under che exception for “original source” rela-
tars. The governmrent contended that Merena had licle or no firsthand
knowledge of the alleged automated chemistry fraud. Robinson did—bu be-
cause he had first filed his suic under hisTawyer’s name, he wasn't the original
relator in the San Anronio suit.

I€ the judge didn’c buy char line of reasoning, Justice had a sccond argument
ready: Award the relatoes -1 percent of the 8241 million ancomated chemisry
recavery, The government tecommended | or 2 percent, or less than 35 million.

While staking hard-line pesitions in court papers, the owo sides continued ne-
goriating. According to Joyce Branda, depury director of the Iraud section of the
Justice Deparements civil divisten, the gavernmenr eventually offered an undis-
closed sumn somewhere above $22.5 million. (Raspanti declined to commerit on
the settfemnent negotiations:} But it wasn't enaugh fof the whistle-blowers. Judge
Vanaresdalen set 2 hearing for March 16,

The seven-day hesring in Vanasusdalen's courtroot took on a surseal, mildly
Tncestuous gqualicy ar times. Like a theater troupe short an actors, the participanrs
hud re double up on pares, some playing both lawyers and withcsses. (n a single
day, For instance, Ruspanrti questioned Freedman abour the March 22, 1996,
meertng, which both had areended; nexe, Clark examined his pariner, Rand Rik-
lin, ubour his noces from that meeting: finally, Rikiin was hack in fronr of the wit-
ness stanel guestioning ussistant LS. arroraey Carol Lam.

The main thrust of the whistle-blowars’ case was simple: Show ther the contri-
butins of Merena, Robinson, and their lawyers were integral 1o making the
smithKline cise and that their share should be based on the entire $334 millian
serilement. Raspanti, in parricular, rried o drive a wedge between the UL.S. anor-

Freedman says. “To s, this is not tn uny way a matter of eredic.” But 45 the
judge’s opition shows, that stznee didn' have much andience appeal.

Vanartsdalen’s opinton may not be the final word on the subject, however. In
June the Justice Departenene filed 2 notice af appeal; ac press dme wliciter general
Seth Waxman, who must authorize the appeal, had not yer made a decision, If
the judge’s decision in favor of the refators un jurisdictional graunds is over-
turned, 2 new hesring mighe decide the bigger issue of publiz disclosure: Wrhat
dues it mean for gni tam rclacors, exacely, i they e dheir suitafier @ governmene
investigation is alseady public?

It s possible thar the Smithiline case could chill the Justice Deparunents re-
lationship with whistle-blowers—perhaps by encouraging the government o
raise such abjecrions s public disdosre issues eartier. Under Vinarsdalen’s rea-
saning, the Justice Deparemenr would have been bemer off challenging Mercna
and Robinssn before settling with SrnichKline. [ndeed, the judge’s deciston purs 3
key Justice Dzparement policy into yuestion. *Itis typically our practice not 1o
chullenge gus tamt actions early nn if theres a defect,” says Freedman, “Our view
generally has been, that would ot be producrive. . . It diverts s from going
after defendenzs.” In the SmithKline case, lowever, that policy backfired.

If Judge Vanaredalen's epinion is upheld, the Justice Depurtment aiay have o
tethink rhe way it does business with rclators. In the 12 youes since the False
Clitms Act was revived, the governntent has recovered abous $1.5 billion with
the help of relators, and paid wut some $244 million w them. The law is 2 fibu-
lowns success story, samething that even a taxpayer could admirc. But in some
ways, as the SmithKline case shows, the Justice Department is siifl figuring aut
how o ase it.




