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Colleges/Universities Required 
Reporting of Sexual Misconduct 
Increased Under the Clery Act/Title IX

by Kevin E . Raphael , Esq. and Jesse Abrams-Morley, Esq.

As many institutions are quickly learning, 
colleges and universities face formi-
dable federal compliance requirements 

under the Clery Act (“Clery”) and Title IX.  The 
Department of Education has made it known: 
Clery violations likely will be fined at the maxi-
mum penalty of $35,000 for each violation.  Stu-
dents and parents are now better informed and 
highly motivated to hold their schools account-
able for failure to properly report and investigate 
incidents of sexual misconduct and offenses of 
domestic violence, dating violence and stalking.  
Further, the plaintiffs’ bar is capitalizing on case 
law holding that Title IX creates a private right 
of action against educational institutions.  

Now colleges and universities dealing with 
allegations of sexual misconduct, domestic vio-
lence, dating violence and stalking face an ad-
ditional challenge: fulfilling the mandates of the 
Violence Against Women Reauthorization Act 
(“VAWA”), which President Obama signed into 
law on March 7, 2013.  The VAWA amendments 
do not take effect until next year, but schools 
must act now to ensure compliance.

The amendments add new categories of 
crimes that schools must track and report under 
Clery.  VAWA also codifies, through Clery, 
portions of the Department of Education’s 2011 
Dear Colleague letter, which provided guidance 
on responding to claims of sexual violence and 
related offenses under Title IX.  

Employees of educational institutions need 
to understand how these amendments impact 
their responsibilities under Clery and Title IX.  
Failure to comply with these changes can lead to 
administrative sanctions, significant fines, costly 
litigation, and potential civil liability. 

Background on clery act

Codified at 20 U.S.C. § 1092(f), the Clery 
Act applies to all public and private postsecond-

ary institutions that participate in federal student 
financial-assistance programs.  Under the Clery 
Act, schools must track criminal activity occur-
ring on and around their campuses by location 
and type of crime, using definitions set forth 
in the Act and its implementing regulations.  
The schools must report their crime data to the 
Education Department each year by October 1.  
The reports must be made available to the entire 
school community. The Clery Act has been 
amended several times over the past 23 years to 
impose further obligations on schools regarding, 
among other things, treatment of allegations of 
sexual harassment and assault, dating violence, 
domestic violence, and stalking.

Institutions that violate Clery can face civil 
penalties of up to $35,000 per violation.  Several 
schools have been penalized with six-figure fines 
under Clery in recent years.

amendments to clery act:  
new reporting requirements

VAWA makes several changes to schools’ 
Clery obligations.  Those changes include:
• Hate Crimes: The definition of a hate crime 
now includes crimes where victims are targeted 
because of their national origin or gender iden-
tity.
• New Definitions: VAWA adds several new 
definitions to Clery and amends the definition of 
“sexual assault.” 

- The term “sexual assault” now refers to 
“an offense classified as a forcible or non-
forcible sex offense under the uniform crime 
reporting system of the Federal Bureau of 
Investigation.” - Dating violence is defined 
as “violence committed by a person who is 
or has been in a social relationship of a ro-
mantic or intimate nature with the victim.”  
- Domestic violence is defined as “felony 
or misdemeanor crimes of violence com-
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In 1980, Pennsylvania’s legislature 
enacted the voluntary-layoff-option 
(“VLO”) proviso to the unemployment-

compensation (“UC”) law, an exception to 
the rule that one is ineligible for benefits 
if he terminates his employment without 
a “necessitous and compelling” reason. 
But, until recently, a majority of the Su-
preme Court of Pennsylvania had never 
addressed it. Rejecting the approach taken 
by the Commonwealth Court for the past 
25 years, the Supreme Court held in Diehl 
v. Unemployment Compensation Board 
of Review, 57 A.3d 1209 (Pa. 2012), that 
employees who accept employer-initiated 
early-retirement incentive packages may be 
eligible for benefits under the VLO proviso.

Under the UC law, the general 
rule is that an employee is ineligible 
for benefits for any week “[i]n which 
his unemployment is due to volun-
tarily leaving work without cause of 
a necessitous and compelling nature.” 
43 P.S. § 802(b). The VLO proviso, 
however, is an exception to the general 
rule; it provides that “no otherwise eligible 
claimant shall be denied benefits for any 
week in which his unemployment is due to 
exercising the option of accepting a layoff, 
from an available position pursuant to a 
labor-management contract agreement, or 
pursuant to an established employer plan, 
program or policy.” Id. 

At issue in Diehl was the exception, 
the VLO proviso. 

Indeed, in Diehl, the employer had an-
nounced a reduction in force due to finan-
cial conditions and provided Mr. Diehl’s 
union with a memo containing, among 
other things, the names of twenty em-
ployees who it intended to lay off initially. 
Though Mr. Diehl was not among those 
listed, he accepted an employer-initiated 
early-retirement incentive package, which 
had been offered to a number of senior 
employees. The incentive package was 
implemented to save some of the listed 
employees’ jobs. In effect, each person who 
accepted the offer to retire early would take 

the place of a listed employee. 
The offer included the promise to pay 

for a limited time the early retirees’ insur-
ance and the promise to pay for any unused 
vacation days that had accrued; the offer 
did not include a severance benefit or other 
monetary compensation. Assuming that 
he would receive UC benefits, Mr. Diehl 
accepted the offer. 

Initially, Mr. Diehl was told that his 
assumption was incorrect: Claiming that 
he was entitled to benefits under the VLO 
proviso due to his “accepting a layoff,” Mr. 
Diehl sought benefits. But both the Unem-
ployment Compensation Board of Review 
and the Commonwealth Court disagreed 

with his contention that the VLO pro-
viso applied. Relying upon Commonwealth 
Court precedent dating back to 1987, they 
held, “layoff” does not include a permanent 
separation from employment and, there-
fore, the VLO proviso does not apply.

As the Supreme Court noted in Diehl, 
however, in each of the decisions that the 
Unemployment Compensation Board of 
Review and the Commonwealth Court re-
lied upon, the latter had not “perform[ed] 
the necessary statutory analysis” required 
to answer the question presented: “whether 
the term ‘layoff’ applies to early retirement 
packages, or only to temporary separations, 
such as a layoff with recall rights.” 

Indeed, according to the Diehl court, 
the Commonwealth Court went awry in 
1987 when it decided Sievers v. Unemploy-
ment Compensation Board of Review, 555 
A.2d 260 (Pa. Commw. Ct. 1987). There, 
the claimant had accepted a voluntary 
separation package implemented to avoid 
involuntary staff reductions. Without even 
discussing the language of the VLO provi-

so (again, the exception), the Sievers court 
held that the claimant was ineligible for 
benefits because he had voluntarily termi-
nated his employment and could not satisfy 
the general rule (i.e., that he had a necessi-
tous and compelling reason to voluntarily 
terminate his employment). Thereafter, the 
Commonwealth Court refused to depart 
from this bright-line rule establishing that 
claimants who accepted voluntary separa-
tion packages are ineligible for benefits. 
See, e.g., Beddis v. Unemployment Comp. 
Bd. of Review, 6 A.3d 1053 (Pa. Commw. 
Ct. 2010).

To answer the question presented, the 
Diehl court first noted that the well-estab-

lished precedent required it to “interpret 
[the] eligibility provisions broadly in fa-
vor of the employee.” It then performed 
the necessary statutory analysis. And 
because layoff is commonly understood 
to include both temporary and perma-
nent separations from employment, 
the Diehl court held, the term includes 

early-retirement incentive packages like the 
one that Mr. Diehl had accepted. Therefore, 
an employee who accepts such a layoff is 
eligible for benefits if he is able to satisfy 
all other conditions required by the UC law. 

In determining whether to offer em-
ployer-initiated early-retirement incentive 
packages, an employer in Pennsylvania 
should consider Diehl—and the additional 
costs that may arise in its wake, when 
those who opt to accept such packages seek 
benefits.

For more information, please contact 
Daniel J. McGravey, partner and chair of 
the firm’s Employment & Labor law practice 
group, at (215) 988-1471 or via e-mail at  
DJM@Pietragallo.com. Matthew R. 
Wendler is an associate in the firm’s 
Litigation practice group and can be 
reached at (412) 263-4362 or via e-mail at  
MRW@Pietragallo.com.

  

A Big Diehl for Employers: Pennsylvania Supreme 
Court Retires Longstanding Interpretation of 
Unemployment-Compensation Law’s VLO Proviso
by Daniel J. McGravey, Esq. and Matthew R. Wendler, Esq.

Companies need to adopt
stringent compliance programs
and be vigilant for “red flags.”

In determining whether to 
offer employer-initiated early-

retirement incentive packages, an 
employer in Pennsylvania should 
consider Diehl...
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the Background of Bartlett

In 2011, the United States Supreme Court 
in PLIVA, Inc. v. Mensing, 131 S. Ct. 
2567 (2011) reh’g denied, 132 S. Ct. 55 

(U.S. 2011) held that state law failure-to-
warn claims against generic manufacturers 
are preempted because federal law requires 
generic drug companies to use the same 
labels as the brand-name manufacturers, 
and it would be impossible for a generic 
manufacturer to comply with a state-law 
claim requiring it to change or enhance 
the generic’s label warnings. Mensing 
significantly altered the legal landscape of 
pharmaceutical litigation, leaving in its wake 
the dismissal of thousands of cases across the 
country.  Although the majority 
of the state and federal courts to 
evaluate the effect of Mensing 
have found that it results in the 
preemption of all claims against 
generic manufacturers, not only 
those styled as “failure-to-warn,” 
some courts have attempted to 
carve out exceptions in favor of plaintiffs.  

The First Circuit’s decision in Bartlett 
was one such case – holding that the 
Federal Food, Drug, and Cosmetic Act 
(“FDCA”) did not preempt plaintiff ’s 
design defect claims. See Bartlett v. Mut. 
Pharm. Co., Inc., 678 F.3d 30 (1st Cir. 
2012) cert. granted, 133 S. Ct. 694, 184 
L. Ed. 2d 496 (U.S. 2012) and rev’d, 12-
142, 2013 WL 3155230 (U.S. June 24, 
2013). Although the First Circuit’s decision 
was characterized as an outlier based 
upon the Circuit’s refusal to adhere to the 
Mensing Court’s reasoning - it represented 
one of the last bastions of hope for the 
plaintiffs’ bar, which has seen the demise 
of thousands of their cases based simply 
on the distinction of whether the plaintiff 
took a generic product as opposed to the 
brand-name drug.  Plaintiffs’ hope for 
an exception to Mensing’s preemptive 
effect was dashed on June 24, 2013 with 
the Supreme Court’s ruling reversing the 
First Circuit. See Mut. Pharm. Co., Inc. 
v. Bartlett, 12-142, 2013 WL 3155230 
(U.S. June 24, 2013).  In a 5 – 4 decision 

delivered by Justice Samuel Alito, the 
Supreme Court held that state-law design 
defect claims that place a duty on generic 
prescription drug manufacturers to render 
the drug safer by either: (1) altering 
its composition and formulation of the 
drug; or (2) altering its labeling, are in 
conf lict with federal law, the FDCA, 21 
U.S.C.A. § 301 et. seq., and manufacturers 
are prohibited from unilaterally altering 
the composition or labeling on these 
prescription drugs.  

the court’s opinion

The Supreme Court granted 
certiorari in Bartlett to resolve whether 
the First Circuit was wrong in upholding 

a $21 million award to plaintiff Karen 
Bartlet t, who suffered a near-fatal 
reaction after taking sulindac, a generic 
anti-inf lammatory drug manufactured 
by Mutual Pharmaceutical Co. Inc. In 
effect, the issue before the Supreme 
Court was whether a design defect claim 
under New Hampshire state law, which 
imposes liability where the design of the 
product created a defective condition 
“unreasonably dangerous” to the user, 
survives preemption, thereby allowing 
a jury to ultimately determine “whether 
Mutual had fulf illed its duty to label 
sulindac adequately so as to render the 
drug not ‘unreasonably dangerous.’” 
Bartlett, 2013 WL 3155230 at *8-9.

In answering this question, the 
Supreme Court held that New Hampshire 
design defect law necessarily imposes a 
duty on the generic manufacturer to either 
design the drug to be safer or strengthen 
the product’s warning label. Id.  First, the 
Supreme Court held that redesigning the 
generic version of the drug is impossible 
because “the FDCA requires a generic 

drug to have the same active ingredients, 
route of administration, dosage form and 
strength.” Id. at *2. Thus, the only way 
Mutual could have rendered the drug any 
safer and escape state-tort liability was to 
strengthen the presence and efficacy on the 
warning label, which it could not do under 
federal regulations.  Id. at *9. 

Additionally, the Supreme Court was 
not persuaded by plaintiff’s argument that 
a generic manufacturer could abide by both 
federal law and state law by withdrawing 
the product altogether from the market.  
In doing so, the Supreme Court rejected 
this “stop selling” rationale as being 
incompatible with the long history of 

preemption jurisprudence, pointing 
out that “preemption cases presume 
that an actor seeking to satisfy both 
his federal and state law obligations 
is not required to cease acting 
altogether in order to avoid liability. 
Id. at *10.
the implications of the opinion

Bartlett is of seminal importance 
because it resolves, in accordance with 
Mensing, that a generic manufacturer 
cannot unilaterally change the design or 
the labeling of the drug, and that they 
cannot be held liable for claims that they 
should have “stopped selling” the generic 
prescription drugs so long as the drug’s 
design and labeling were the “same as” 
the brand-name drug. Following Bartlett, 
it remains uncertain how Congress and 
the FDA will work, if at all, to amend the 
federal laws under the FDCA but, until 
then, the Supreme Court’s decision in 
Bartlett forecloses future efforts to evade 
federal preemption. 

For more information,  please contact Emily 
J. Hicks, partner in the firm’s Product Liability 
Group, at (412) 263-1821 or via e-mail at  
EJH@Pietragallo.com or Bradley A. Matta, 
associate in the firm’s Product Liability Group, 
at (412) 263-4356 or via e-mail at BAM@
Pietragallo.com.

U.S. Supreme Court Delivers One-Two Knockout 
Combo in Mutual Pharmaceutical Co. v. Bartlett 
by  Emily J. Hicks, Esq. and Bradley A . Matta , Esq.

Bartlett is of seminal importance 
because it resolves, in accordance 

with Mensing, that a generic 
manufacturer cannot unilaterally change 
the design or the labeling of the drug...
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Under the U.S. Constitut ion, 
Congress has the “Power . . .  
[t]o promote the Progress of . . . 

useful Arts . . . .” Pursuant to this power, 
Congress has passed patent laws, which 
grant exclusive r ights to inventors of 
new and useful products, processes, or 
improvements thereof, if the invention 
is novel and nonobvious. Among these 
exclusive rights is the right to exclude 
others from making, using, or selling the 
invention during the life of the patent. 
The purpose of these exclusive rights, 
which effectively permit ideas to be 
monopolized for a limited time, is to 
incentivize individuals not only to invent 
but also to disclose inventions beneficial 
to the public. To enforce their r ights, 
patent owners (inventors or those to 
which the patent has been assigned) 
may br ing patent-infr ingement 
actions. Often times, those initiating 
such actions are non-practicing 
entities (“NPEs”), or “patent trolls.” 
Recently, the federal government, 
among others, has declared war 
against NPEs. 

the npe proBlem

As the term suggests, NPEs do not 
“practice” their patents: they do not use 
them to design or manufacture products 
or processes. Typically, an NPE purchases 
from an inventor a patent worded broadly 
or vaguely, rendering its scope unclear. 
Then the NPE targets companies that 
manufacture, use, or sell similar products, 
or end-users who use such products. And 
then the NPE provides these targets with 
the option to settle (usually by paying a 
licensing fee), or to instead pay to defend a 
lawsuit. According to critics, NPEs “hijack 
somebody else’s idea and see if they can 
extort some money.”

The following is exemplary: An NPE 
sends a letter to a small company that 
states, “We have identified your company 
as one that appears to be using patented 
technology owned by us.” The “patented 
technology” is an off ice scanner that 

e-mails documents to employees on the 
company’s network. The company then 
has three options: pay the NPE a licensing 
fee—approximately $1,000 per employee; 
establish to the NPE’s satisfaction that it 
has no such scanner; or do neither—and 
risk a lawsuit. 

According to a study concerning the 
2005–2011 period, neither settling such 
actions nor defending against them is a 
good option. For the small- and medium-
sized companies surveyed, the mean 
settlement costs were $1.33 million, and the 
mean litigation costs were $1.75 million. 
For large companies, the mean costs 
were much higher: $7.27 million and $8.8 
million, respectively. 

In 2010, NPEs sued companies 
operating in the U.S. over 2,600 times—
five times more than in 2004. Aware of this 
trend, Congress included in the America 
Invents Act (“AIA”), passed in September 
2011, numerous provisions intended to 
curtail patent-system abuse. Among other 
things, the AIA allows challenges to 
“business-method” patents, and makes 
it harder to join together in one lawsuit 
numerous defendants, or consolidate their 
cases for trial. 

But the AIA did not eliminate the 
problem: Up from 29% two years ago, 
NPEs now bring approximately 62% of all 
patent-infringement lawsuits. Last year, 
NPEs threatened over 100,000 companies.

the proposed solutions

This year, Congressional members 
introduced bills targeting NPEs including, 
but not limited to, the Saving High-
Tech Innovators from Egregious Legal 
Disputes (“SHIELD”) Act, the Patent 

Abuse Reduction (“PAR”) Act, and the End 
Anonymous Patents (“EAP”) Act. 

The SHIELD Act would permit 
defendants to establish early on that a 
plaintiff in an infringement suit is an NPE. 
If established, the case could proceed; but, 
absent exceptional circumstances, the NPE 
would pay prevailing defendants their costs 
and attorney fees. The PAR Act contains 
not only a fee-shifting provision but also 
heightened pleading requirements and 
discovery limitations, among other things. 
To prevent NPEs from hiding behind shell 
companies, the EAP Act would require 
patent owners to disclose all patent transfers 
and the real parties in interest. 

Further, on June 4, 2013, President 
Barack Obama announced numerous 
legislative recommendations that focus 
solely on NPE abuse. The President’s 
recommendations would (1) require 
patent holders and applicants to disclose 
the real party in interest; (2) provide 
courts with more discretion to award 
attorney fees; (3) expand the U.S. Patent 
and Trademark Office’s transitional 

program for covered business-method 
patents to include a broader category 
of computer-enabled patents, often the 
subject of abuse, and to make it easier for 
third parties to challenge their validity; (4) 
provide those using off-the-shelf products 
solely for their intended purposes with 
better legal protection against liability; 
(5) make it harder for NPEs to obtain 
injunctions from the U.S International Trade 
Commission (“ITC”); (6) use demand-
letter transparency to minimize abusive 
behavior; and (7) ensure that the ITC can 
hire qualified administrative-law judges. 

Pursuant to their power to promote 
the progress of useful arts, Congress has 
granted exclusive rights to inventors through 
the patent laws. But these laws not only 
benefit inventors; they also benefit abusive 
NPEs, which exist solely to litigate or 
threaten litigation against inventors and 
those who use their inventions. Recognizing 
that more must be done to prevent inventors 

2013: The Year the Federal Government 
Declared War Against Patent Trolls
by Douglas M. Hall , Esq. and Matthew R. Wendler, Esq.

Companies need to adopt
stringent compliance programs
and be vigilant for “red flags.”

Continued on page 5

Recognizing that more must 
be done to prevent inventors 

and end-users from abuse, the 
federal government recently 
placed NPEs in its crosshairs. 
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mitted by a current or former spouse 
of the victim, by a person with whom 
the victim shares a child in common, 
by a person who is cohabitating with 
or has cohabitated with the victim as a 
spouse, by a person similarly situated 
to a spouse of the victim under the 
domestic or family violence laws of 
the jurisdiction receiving grant mon-
ies, or by any other person against an 
adult or youth victim who is protected 
from that person’s acts under the do-
mestic or family violence laws of the 
jurisdiction.”
- Stalking is defined as “engaging in a 
course of conduct directed at a specific 
person that would cause a reasonable 
person to fear for his or her safety or 
the safety of others” or to “suffer sub-
stantial emotional distress.”   

• New Crimes to Track: Schools must 
now report the number of incidents of 
domestic violence, dating violence and 
stalking as part of their Annual Security 
Reports (“ASR”).    

Background to the  
dear colleague letter

The Department of Education’s April 
2011 Dear Colleague letter sets forth the 
Department’s view of how schools must 
comply with Title IX, which forbids sex 
discrimination in federally funded educa-
tion programming.  The 19-page letter 
details schools’ obligations to develop 
policies for addressing complaints of sexual 
harassment and sexual violence, investigat-
ing such complaints and remediating nega-
tive consequences suffered by the alleged 
victims.  

Violations of Title IX can lead to both 
administrative sanctions—including with-
drawal of federal funding—and private 
lawsuits from complainants if their schools 
had actual notice of the sexual harassment 
or sexual violence the complainants faced 
and exhibited “deliberate indifference” in 
response.

amendments to clery act: 
IncorporatIon of Dear colleague letter

VAWA also codifies aspects of the 
Dear Colleague Letter’s policy guidance 
into Clery.  Educational institutions are 
now required to include in their ASR de-
tailed information about how they respond 
to incidents of sexual assault, sexual ha-
rassment, domestic violence, dating vio-
lence and stalking.  Schools must adopt 
policies regarding the following:   
• Procedures for Victims: Schools must 
explain in their ASR the procedures vic-
tims should follow.  Those procedures must 
set forth, among other things: to whom the 
offense should be reported, the importance 
of preserving evidence, and the rights of 
victims to obtain orders of protection or 
other similar orders.  Victims must be 
notified that they have the right to report 
the incident to the police, with the school’s 
assistance if needed.
• Procedures for Discipline: Schools 
must develop and put in place procedures 
for institutional disciplinary action.  These 
procedures must include prompt, fair and 
impartial investigations by trained of-
ficials; equal opportunity for the accused 
and accuser to have advisors present dur-
ing disciplinary proceedings; and notice 
of disciplinary results and appeal rights.  
The policy statement must include the 
standard of evidence that will be used in 
disciplinary proceedings.  VAWA did not 
codify the Dear Colleague Letter’s direc-
tive that schools use a preponderance-of-
the-evidence standard in such proceedings, 
but institutions would be wise to follow the 
Education Department’s guidance in this 
regard.
• Confidentiality: Schools must provide 
information about how they will protect 
and maintain the confidentiality of victims.
• Aid to Victims: Schools must give vic-
tims written notice of options for changing 
academic, living, transportation and work-
ing situations, and must provide assistance 

in making those changes if requested.  
Schools must also give victims notice 
about services available on and off campus, 
including mental-health, victim-advocacy 
and legal-assistance programs.

other notaBle changes

VAWA makes a few other notable 
changes to Clery.  For example, a school’s 
policy statement in its ASR must address 
educational programs that the institution 
has put in place to promote awareness of 
rape, acquaintance rape, domestic violence, 
dating violence, sexual assault, sexual ha-
rassment, and stalking.  

timing

The VAWA amendments to Clery do 
not take effect until 2014.  But because 
reports submitted in 2014 must include ac-
curate statistics based on data from 2013, 
schools must immediately amend their 
policies and procedures for Clery and Title 
IX compliance.

conclusion

The VAWA amendments continue 
a trend of increased federal involvement 
and interest in the way schools respond to 
allegations of criminal – especially sexual 
– misconduct and sexual harassment.  Edu-
cational institutions must be proactive and 
vigilant to ensure compliance with their 
obligations.

reprInteD wIth permIssIon from the June 25, 2013 
Issue of the legal IntellIgencer. © 2013 alm 
meDI a propertIes, llc. fu rther Du plIcatIon 
w Ithout per mIssIon Is prohIbIteD. all r Ights 
reserveD. for InformatIon, contact 877-257-3382, 
reprInts@alm.com or vIsIt www.almreprInts.com.

For more information, please contact Kevin 
E. Raphael, partner and chair of the firm’s 
Responding To Allegations Of Sexual Miscon-
duct Group  at (215) 988-1442 or via e-mail 
at KER@Pietragallo.com or Jesse Abrams-
Morley, associate  in the firm’s Litigation, White 
Collar Criminal Defense and Qui Tam pract-
cie groups, at (215) 988-1435 or via e-mail at  
JAM@Pietragallo.com.

2013: The Year the Federal Government Declared War Against Patent Trolls continued from page 4

Clery Reporting Obligations Amended and Title IX Investigative Duties Codified continued from page 1

and end-users from abuse, the federal 
government recently placed NPEs in its 
crosshairs. But will progress be made this 
year to stop them? Only time will tell. 
For more information, please contact 

Douglas M. Hall, partner in the firm’s 
Intellectual Property and Intellectual Property 
Litigation Practice Groups. He can be 
reached at (412) 263-1829 or via e-mail at  
DMH@Pietragallo.com.  
Matthew R. Wendler is an associate 

in the firm’s Intellectual Property 
Litigation group and can be reached 
at (412) 263-4362 or via e-mail at  
MRW@Pietragallo.com.  
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Attorneys In The News
Kathryn M. Kenyon, partner, was a recipient of the Pennsylvania Legal Aid Network 2013 Excellence Award which recognized 
Ms. Kenyon for her efforts in support of the clients served by the civil legal programs of the Pennsylvania Legal Aid Network. In 
addition, she was given the Outstanding Achievement Award by the Duquesne University Law Alumni Association for 2013.

P. Brennan Hart, partner,  was elected Chair of the Judiciary Committee of the Allegheny County Bar Association for 2013. Mr. Hart 
was elected to a three-year term on the Judiciary Committee in 2010. The Judiciary Committee evaluates the judicial candidates for 
both the trial and appellate level courts, and makes recommendations regarding their qualifications on behalf of the Bar Association.

Pennsylvania Super Law yers©

Twenty-seven firm attorneys in total were named by the publication as 2013 Pennsylvania Super Lawyers©.  In addition to Messrs. 
Pietragallo, Raspanti, and Mancano, the following attorneys were recognized by the publication as 2013 Pennsylvania Super Lawyers: 
Gaetan J. Alfano, Joseph J. Bosick, Mark Gordon, P. Brennan Hart, James W. Kraus, Michael A. Morse, Shelly R. Pagac, 
Francis E. Pipak, Jr., Kevin E. Raphael, Eric P. Reif, Eric G. Soller, Clem C. Trischler and Paul K. Vey.  The following attorneys 
were recognized as 2013 Pennsylvania Super Lawyers Rising Stars: Ethan J. Barlieb, Christopher A. Iacono, Kathryn M. Kenyon, 
Sarah R. Lavelle, James F. Marrion, Daniel J. McGravey, Alicia M. Passerin, Douglas K. Rosenblum, John A. Schwab, Frank 
P. Trapani, and Peter S. Wolff.  Selection as a Pennsylvania Super Lawyer© is an honor reserved for only 5% of the Pennsylvania Bar.  
The arduous selection process encompasses a strict nomination, research, and review process.

William Pietragallo, II, founding partner, was selected as a Pittsburgh Top 50 Lawyer by 
Pennsylvania Super Lawyers© 2013. Mr. Pietragallo has been recognized as a Pennsylvania Super 
Lawyer© for ten consecutive years. His practice is concentrated in the areas of commercial litigation, 
business, securities, and complex civil litigation.

Marc S. Raspanti, name partner in the firm, was selected as a Philadelphia Top 100 Lawyer and a 
Top 100 Lawyer by Pennsylvania Super Lawyers© 2013. This is also Mr. Raspanti’s tenth consecutive 
year as a Pennsylvania Super Lawyer©. He practices in the areas of white collar criminal defense; 
Federal and state qui tam litigation; criminal, civil and administrative health care fraud litigation; and 
complex commercial litigation.
 
Joseph D. Mancano, partner in the firm, was also selected as a Philadelphia Top 100 Lawyer and 
a Top 100 Lawyer by Pennsylvania Super Lawyers© 2013.  Mr. Mancano focuses his practice on 
representing clients in a wide range of complex criminal and civil cases including antitrust, RICO, 
bank fraud, securities, health care, income taxes, and qui tam/whistleblower claims.

Gaetan J. Alfano, name partner, was recently appointed to the Pennsylvania Board of Law Examiners for a three-year term. The 
Pennsylvania Board of Law Examiners is empowered by the Supreme Court of Pennsylvania, and is sanctioned to recommend the 
admissions of persons to the bar and the practice of law. The Board is also responsible for recommending rules pertaining to admis-
sion to the bar. 

Joseph D. Mancano, partner, has been elected to serve on the Board of Trustees of St. Joseph’s Preparatory School for a three-year 
term. St. Joseph’s Preparatory School is the Jesuit high school in Philadelphia founded in 1851 and is comprised of 970 students 
and approximately 13,500 living alumni.  Mr. Mancano graduated from The Prep in 1972, and previously served as President of its 
Alumni Board of Governors.
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Recent Successes

Favorable Resolution:  Eric G. Soller was recently involved 
in the completion of a complex bankruptcy proceeding that 
lasted for over 10 years.  Mr. Soller represented the European 
parent corporation of several American corporations that 
filed for Chapter 11 reorganization in 2002 due to potential 
enormous liability for historical asbestos and silica claims.  
As a result of the reorganization proceeding, the European 
parent companies received protection from future asbestos 
and silica claims, which will be channeled to a trust formed 
as part of the reorganization.  In addition to asbestos and 
bankruptcy issues, this complex matter included issues before 
the Federal Trade Commission, intellectual property issues, 
commercial agreements, letters of credit, insurance policies 
and guarantee, and corporate restructuring.

Defense Verdict: Clem C. Trischler, Jason M. Reefer 
and Joanna C. Serago successfully defended an ATV 
manufacturer against failure to warn and design defect 
claims under the New Jersey Product Liability Act, N.J.S.A. 
2A:58C-1, et seq.  Plaintiff alleged that she was injured when 
her all-terrain vehicle pitched rearward while climbing a hill.  
In support of their design claim, plaintiffs asserted that Polaris 
failed to utilize several alternative designs that would have 
allegedly prevented the accident, including pitch bars, anti-
wheelie devices, front-wheel drive, and non-integrated brakes.  
As to their failure-to-warn claim, plaintiffs challenged the 
adequacy of the warnings Polaris provided with the subject 
ATV, with specific focus on the pictorials included in the 
owner’s manual relating to the dangers associated with hill 
climbing. Following a two week trial, the jury returned a 
complete defense verdict. 

Summary Judgment:  Shelly R. Pagac obtained summary 
judgment on behalf of our client in a discrimination lawsuit.  
The plaintiff was a Project Excellence Manager who claimed 
she was terminated because of her sex, religion and in 
retaliation for complaints she made while employed.  Judge 
McVerry of the Western District of Pennsylvania granted 
the motion finding “[t]here is not the slightest hint of 
discriminatory or retaliatory animus in this case.”  The case 
is an excellent example for the proposition that an employee’s 
disagreement with her supervisor’s assessment of her 
performance does not create a genuine issue of material fact 
for trial.  

Defense Verdict: A Mercer County, Pennsylvania jury 
unanimously found in favor of Tyler J. Smith’s client, 
a gastroenterologist, and against a PA Super Lawyer and 
his client, the family of the decedent, in a case involving 
allegations of missed cancer.  The jury accepted Mr. Smith’s 
position that the tumor, while admittedly present, was simply 
not detectable at the time of colonoscopy because of the size, 
shape, characteristics and location of the tumor; the anatomy 
of the patient; and the limitations in the fiber optic technology 
at the time.  Mr. Smith successfully cross-examined the 
doctor that literally “wrote the book” on colon pathology.

Summary Judgment Affirmed:    P. Brennan Hart and 
Jeanette H. Ho successfully argued in favor of the entry of 
summary judgment on behalf of a leading live entertainment 
provider.  An individual attending a concert sponsored by the 
entertainment provider had an altercation with local police 
officers.  The plaintiff claimed that the police officers violated 
her civil rights, and that the entertainment provider was also 
liable because it had entered into a contract with a local 
municipality to have police officers provide security at concerts.  
The United States Court of Appeals for the Third Circuit agreed 
with the United States District Court for the Western District 
of Pennsylvania’s decision that the concert provider was not 
subject to liability because it did not have control over how the 
police officers performed their duties.  

Summary Judgment Affirmed by Third Circuit Court of 
Appeals: Gaetan J. Alfano, Daniel J. McGravey and Jennifer 
R. Russell were successful in defending the plaintiff’s appeal 
and obtaining a ruling by the Third Circuit affirming summary 
judgment in favor of our client, a public employer, and also 
the individual defendants in a case involving a federal First 
Amendment political patronage discrimination claim, and also 
a state wrongful discharge claim by a former employee.    

Summary Judgment Affirmed by Commonwealth Court of 
Pennsylvania: Gaetan J. Alfano, Daniel J.  McGravey and 
Jennifer R. Russell were successful in defending the plaintiffs’ 
appeal and obtaining a ruling by the Commonwealth Court 
affirming summary judgment in favor of our client, a public 
transportation agency, on the plaintiffs’ state common law 
negligence and riparian rights claims on the basis of federal 
preemption under the Federal Railway Safety Act.  

Appellate Court Victory:  Joseph J. Bosick scored an 
appellate court victory on behalf of a newly established 
performance enhancement fitness training business (whose 
clientele consisted of  a mixture of NFL football players and 
other types of athletes) and its principals, who were sued by 
the former employer of the principals on the following legal 
theories:  misappropriation of trade secrets, interference with 
contractual relations, commercial disparagement, breach of the 
duty of loyalty, breach of fiduciary duty, unfair competition, 
and conversion.  PTSI, INC. v. Cole Haley, Anthony Piroli, and 
Evolution Sports Institute LLC, No. 684 WDA, Superior Court 
of Pennsylvania (May 24, 2013)

Case Dismissal: Michelle L. Gorman obtained a dismissal of 
a case in Portage County, Ohio filed against our client, a casino 
located in West Virginia, based on lack of personal jurisdiction.   
The Plaintiff is an Ohio resident and filed the case in Ohio 
claiming jurisdiction over the casino due to advertising and 
solicitation done by the casino in Ohio.  The Court ruled that 
the solicitation for business did not cause the negligence alleged 
and dismissed the case.  This is the second case we have had 
dismissed in Ohio on behalf of our client.
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