Collateral Consequences of Healthcare Prosecutions
by Christopher A. Iacono

A

ssume for a moment you have been
retained by a physician who has been

1. for a conviction of a criminal offense related to the deliv-

charged with several counts of healthcare

ery of an item or service reimbursed by Medicare or a state

fraud. In the indictment, the government
contends that your new client has been
billing Medicare and Medicaid for services

healthcare program;
2. for a conviction of a crime relating to neglect or abuse of
patients in connection with the delivery of healthcare;

that were allegedly not provided over the course of a number

3. for a conviction under federal or state law in connection

of years. During your meeting with the client, he admits that

with the delivery of a healthcare item or service, including

some of his billing practices were improper, and although he

the performance of management where administrative

may have defenses on some of the charges, he is considering

services relating to the delivery of such items or services or

whether or not to plead guilty. The decision on what strata-

with respect to any act or omission in a healthcare program

gems to employ, similar to all other white-collar prosecu-

(other than Medicare and a state healthcare program) oper-

tions, will depend on the client’s facts and circumstances. In

ated by or financed in whole or in part or any federal, state

healthcare prosecutions, however, there are several impor-

or local agency; and

tant collateral consequences that criminal counsel should

4. any conviction under a federal or state law for a felony

consider when advising a healthcare provider client accused

relating to the unlawful manufacture, distribution, pre-

of criminal conduct.

scription or dispensing of controlled substances.7

OIG Exclusions for Medicare and Medicaid

Mandatory exclusions for a period in excess of five years

The Department of Health and Human Services Office of

also can be imposed when there are aggravating circum-

Inspector General (OIG) is authorized to exclude healthcare

stances, including that the loss amount to Medicare and the

providers from federal healthcare programs, such as Medicare,

state healthcare programs exceeded $1,500 or that the acts

and federally funded state healthcare programs, such as Med-

resulting in the conviction occurred over more than one year.8

icaid, based upon a criminal conviction.1 Once excluded,

There are also a number of permissive exclusions.9 For exam-

Medicare and/or Medicaid will not pay for any item or service

ple, bases for permissive exclusions include: conviction for a

furnished, ordered or prescribed, either directly or indirectly,

misdemeanor crime related to fraud or theft in the delivery of

by the excluded provider.2

healthcare services in general and licensing board actions.10

Additionally, it is highly unlikely the provider will find

Regardless of whether the exclusion is mandatory or permis-

employment with any entity, individual or institution that relies

sive, an exclusion from billing the federal programs for any

on Medicare or Medicaid.3 As a result, exclusion from Medicare

period of time can have fatal consequences to a provider’s

and Medicaid is one of the most significant sanctions that can

career. Accordingly, if the client is interested in pleading guilty,

be imposed on a healthcare provider, and can essentially end

counsel should attempt to negotiate a plea to a charge, and a

the career of a provider that relies heavily on such programs.4

factual record to support the plea that will not result in manda-

Exclusions from these programs are either mandatory or per-

tory exclusion and provides defenses to permissive exclusions.

missive under the statute.5 Mandatory exclusions are required
by law, and permissive exclusions are imposed at the discretion
of the OIG.6 A mandatory exclusion from program participation
for at least five years occurs under four circumstances:
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Emergency Suspension of License by the State
Certain states allow licensing boards to suspend physicians
on an emergent basis, only if there is a “reasonable cause to
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believe that a practitioner represents

call a default where “a material adverse

include discipline by the state licensing

imminent danger to his patients.”11

change occurs in the borrower’s financial

board, issues with the private insurers,

When facing a motion to suspend on an

condition or the lender believes the

and reporting to the National Practi-

emergent basis, the critical question is

prospect of payment for performance of

tioner Databank. Each is discussed fur-

whether there is a potential of harm to

the Note is impaired.”16 These types of

ther below.

any patient. For example, allegations

provisions provide the lender with sub-

that relate to billing for services that

stantial leeway to call default on the loan

12

Discipline by the State Licensing Board

were not provided would not likely sup-

if they learn of a criminal case against a

All physicians have a duty to report

port a suspension on an emergent basis

healthcare provider.17 If a lender calls a

the criminal matter to the licensing

because there is no danger to patients.13

default on a physician’s loan, it would

board of each state in which a physician

However, regarding allegations that

likely result in the end of the physician’s

is licensed. Each state has different

relate to performing unnecessary servic-

practice, regardless of whether the physi-

requirements regarding types of con-

es on patients, emergent suspension will

cian is convicted or not.

duct and when the physician must

likely be appropriate given that harm

If a default occurs, the physician’s

report conduct to the state. For exam-

(or at least the potential of harm) to the

practice may have to file for bankruptcy

ple, in New Jersey, a physician must

patients is imminent.

to prevent a foreclosure. While filing for

report the following conduct to the New

Most physicians do not have other

bankruptcy will stay the foreclosure on

Jersey Board of Medical Examiners:

14

sources of income. Emergency suspen-

the client’s practice, the client will be

sion, therefore, could have a devastating

required to appear at a meeting of the

1. Pending or final actions by criminal

impact to healthcare providers. For

creditors. The debtor interview allows

authorities for violations of law or

example, many physicians have substan-

the United States trustee to interview the

regulation, or any arrest or convic-

18

tial lease payments for their office space

physician under oath about the reasons

tion for any criminal or quasi-crimi-

and equipment, in addition to a mort-

for filing for bankruptcy and assets.19 If

nal offense pursuant to the laws of

gage on their home and other personal

the United States trustee is aware of the

the United states, this State or

expenses. Without the ability to practice,

criminal matter, he or she may attempt

another state, including but not

a physician will be unable to pay both

to question the physician about the facts

limited to:

personal and professional expenses. The

and circumstances of the criminal mat-

i. Criminal homicide pursuant to

result could be that the physician’s prac-

ter, which would implicate the physi-

tice (and livelihood) will be curtailed

cian’s Fifth Amendment right against

based upon the allegations set forth in a

self-incrimination. Because of this possi-

complaint, warrant, or indictment.

bility, criminal counsel should be present

N.J.S.A. 2C:11-2;
ii. Aggravated assault pursuant to
N.J.S.A. 2C:12-1;
iii. Sexual assault, criminal sexual

In some instances, the state may

at the interview, and should be prepared

contact or lewdness pursuant to

attempt to suspend the professional

to object to any questions relating to the

N.J.S.A. 2C:14-2 through 2C:14-4;

license as a condition of bail upon

criminal matter. Criminal counsel, as a

request. Such a suspension violates the

result, should consult with a bankruptcy

United States Supreme Court’s holding

attorney to determine whether bankrupt-

trolled dangerous substance or

that the deprivation of a professional’s

cy is an appropriate option for the client.

controlled substance analog as set

license as a condition of bail is improper.15
Accordingly, if a client’s professional
license is suspended as a condition of bail,
counsel should immediately file a motion
to modify bail to remove this condition.

Lender Issues

forth in N.J.S.A. 2C:35-1 et seq.;

Considerations for the Factual Basis
Supporting a Plea Agreement

health maintenance organization
grounded, in whole or in part,

the criminal case through a plea agree-

upon patient care concerns which

ment, counsel should carefully consider

actions condition, curtail, limit, sus-

and negotiate the criminal charge and
the factual basis for that plea. The

lems with financial lenders as a result of

charge and a poorly negotiated factual

a healthcare prosecution. Many physi-

basis can have an adverse affect upon

cians have loans from banks for their

several other collateral consequences

office space and/or equipment. Often,

that will affect the healthcare provider

loan documents will allow a lender to

as a result of the prosecution. These
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2. Actions by a health care facility or

When the decision is made to resolve

Physicians may also run into prob-

20

or
iv. An offense involving any con-

pend or revoke privileges;
3. Disciplinary actions by state licensing authorities;
4. Actions by Department of Health
and Senior Services;
5. Actions

by

Drug

Enforcement

Administration or any state drug
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enforcement agency;

the provider if removed.22 Most provider

Conclusion

6. Actions by Medicaid, Medicare,

agreements allow insurers to remove a

Representing healthcare providers in

CHAMPUS, or other governmental

provider from the network based upon a

criminal matters offers challenges well

insurance program;

criminal conviction. If a provider is

beyond the defense of the criminal

7. Actions by professional review

removed from an insurer’s network, the

investigation and its attendant charges.

organizations or utilization review

provider will likely lose patients, since it

Counsel must be prepared to address a

organizations; or

is more expensive for the patient to be

variety of collateral consequences,

8. Actions by a medical malpractice

treated by an out-of-network provider.

which could have a detrimental impact

insurance carrier declining cover-

An effectively negotiated factual basis

on the provider’s ability to practice as a

age or a continuation of coverage;

for the plea will present a better likeli-

healthcare professional well beyond the

assessing a surcharge based on

hood that the client is not terminated as

end of the criminal matter. Failure to

claims experience, imposing new

an in-network provider once the insurer

advise of these collateral consequences

limitations or restrictions on prac-

becomes aware of the conviction.

may be devastating to the provider’s

tice, or requiring remedial education or office monitoring.20

In addition to the foregoing, the fail-

Providers should be certain to com-

career and livelihood, even if counsel is

ply with their obligation to report a con-

able to achieve a favorable resolution in

viction to each private insurer. Counsel

the criminal matter.

should review the private insurers’

ure to report to the licensing board

provider agreement and advise the
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could be a basis for discipline itself.21

provider of his or her obligations. In
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When resolving the criminal matter

most cases, the private insurers will

visions for exclusion are found in 42

through a guilty plea, the factual basis

have learned of the criminal investiga-

U.S.C. § 1320a-7. Additional provi-

for the plea and the charge to which the

tion and/or conviction regarding the
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ent the healthcare provider in the most
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providers.
23. 42 U.S.C. 11101 et seq.
24. Id.
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