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Re-Imagining the Hardhat: Wearable Technology on 
the Job Site

This is the world we live and work in right now:

• Drones are used in the insurance underwriting process. There were at least thirteen Federal 
Aviation Administration exemptions granted in 2015 alone for insurers to use drones to 
collect data about potential risks. 

• Drawings, plans, and specifications can be brought to a job site on a single electronic 
device weighing less than a pound. 

• Anyone can buy a device to wear on their wrist to monitor heart rate, location, and 
physical activity. In fact, analysts predict that shipments of such devices will top 135 million 
in 2018.

In this world, it should seem elementary that wearable technologies - devices integrated into 
clothing - are gaining a great deal of momentum in risk management. At least one major 
carrier announced in 2016 that it was investing in a technology start-up that is developing 
wearable safety technologies and the systems to analyze the metrics such technologies 
produce. So, while you can probably put off learning how to use artificial intelligence-
controlled flying robots and nanomachines on the jobsite, you should start becoming 
familiar with the new safety tools becoming available to construction workers everywhere. 

Connected from Head-to-Toe

The idea is that more real-time data will make the job site safer. If you know that an 
unprepared worker is straying into an active excavation area, you can warn that worker 
not to proceed and stop her from being injured. If you know that a laborer’s heart rate is 
dangerously high, you can sit him down and find out if he needs medical care. In short, data 



enables you to prevent or minimize injury and costly claims. 

Where does the data come from?  

Sensors, cameras, and gyroscopes are now small enough and cheap enough to be embedded 
into just about any article of clothing. The technology to put such devices into hard hats, 
safety vests, and wrist bands is already ubiquitous; the Apple Watch and the Fitbit are just 
two well-known examples. In order to get the data from the sensors to the office, the worker 
may have to carry a company-issued smart phone. To get technical, the sensor transmits the 
data by short-range Bluetooth to the smart phone, and the smart phone connects to the 
wireless carrier’s network or the site-wide Wi-Fi in order to upload the information to the 
office.

That is where things get really interesting. The data can be simply stored for use in the event 
that there is a claim. It can be stored for periodic review to enable the risk management 
team to develop more effective safety programs. The data can also be checked at regular 
intervals by members of the risk management team to take site safety “snapshots.” But some 
companies are going further and developing software that can automatically alert workers 
and managers when specified safety events occur.

What data can be collected? 

GPS location data, biometric data, and environmental data can be collected. This can 
include simple metrics like a numeric temperature, or a live audio and video feed. Here are 
some examples:

• Movement including bending and lifting activities;

• Heart rate;

• Location and proximity to hazards including hazardous equipment;

• Air quality;

• Temperature;

• Sound levels; and,

• Lighting. 

Out with the Old, in with the New

With the potential safety improvements come new risks. First and foremost, all of this 
personal data is subject to privacy and data security concerns. Even as these new technologies 
make the workplace safer and, in turn, lower insurance premiums, they increase the need for 
robust cyber security and cyber insurance coverage programs. 

Upgrade your data plan. The connected jobsite will connect via a wireless carrier’s network 
or a well-propagated and maintained Wi-Fi network. There will also be costs for preserving 
all of the data collected; the more intensive the data collection program, the more it will 
require storage either locally on networked drives, or in the cloud.

Whole new problems will arise. If, for example, your workers are wearing vest-mounted “kill 
switches” that turn off dangerous machinery when they are in proximity, what happens if the 
system simply fails? Sometimes Bluetooth fails to pair to the portable device (think about 
your car and your cell phone). Sometimes there is environmental interference. And then 



there is the issue of workers opting out of safety programs that feel too intrusive. 

The upshot is the same as it always is with any technological advance: it’s on its way, it’s here 
to stay, but it would be foolish to toss out what is working right now. Risk management 
professionals should understand and implement these exciting new technologies, but they 
should be used to bolster an already robust safety program.

FOR MORE INFORMATION, CONTACT CHRISTOPHER E. BALLOD AT 
CEB@PIETRAGALLO.COM.

Integrated Project Delivery from the Owner’s 
Perspective 

Everyone involved in a construction project wants it to be a success:  the Owner, the Builder 
and the Architect.  The definition of success certainly is different for each, but typically if the 
project is completed on time and within budget, the contractor makes a reasonable profit 
and earns a repeat client, and the Architect’s design meets the Owner’s needs and they also 
earn a repeat client.  All would likely call it a successful project.  If they all enjoyed working 
with each other and would welcome another project together, it would be an added bonus.  
The delivery system, or contract type, does not necessarily dictate success on a project, but if 
the right delivery system is chosen the likelihood can be higher.  

The most commonly used delivery systems are design-bid-build, construction manager at 
risk, and design-build.  A relatively new type of contracting is Integrated Project Delivery 
(IPD).

IPD is fundamentally based on the concept of an Owner/Builder/Architect partnership 
based on an open collaboration between all three, who have entered a tri-party agreement 
based on shared risk and reward.  The success of the project is everyone’s goal, and if done 
properly success is clearly defined and agreed to by all parties.  The Architect and Builder are 
chosen very early in the process, typically through negotiation or Request for Proposal.  The 
talents of all parties are brought to the table during the planning and design decision-making 
process when they can have the most impact.

Although there are significant pros and cons to IPD, and some apply to all three parties, 
the Owner’s perspective will be addressed here.  As a side note, because of policies or 
procurement restrictions, this delivery system may not be available to some Owners.

The most positive benefit to the Owners is that they build a team chosen through a 
qualifications basis where, not only do they select the firms in the venture, but they also 
choose the individual professionals within the firms who will be team members.  All parties 
commit to the culture of collaboration.  The parties typically waive liability against each 
other, and may even indemnify each other for some acts or omissions.  Budget and schedule 
are established early and all parties commit to them with risk of over-run, or benefit of 
under-run, shared by all parties.  Lean design and construction methods may be required to 
maximize collaboration.  Fees can be based upon benchmarks of performance.

So what should an Owner’s concerns be?

1.    IPD requires an Owner who will provide strong leadership, with clearly defined goals 
     for the project and a detailed knowledge of the construction process.  Although these   



      should be requirements in any delivery system, with IPD all budgeting and scheduling  
      are done as a collaborative process that ultimately requires the Owner’s thorough    
    understanding, commitment and agreement.  

2.    IPD requires an Owner who is capable of choosing the team members and their staffs.     
      Again this is not unique to IPD, but with IPD it is elevated because the tri-party   
      agreement creates a team with whom the Owner will be willing to be very transparent 
      and share risk.

3.   Typically IPD agreements define shared risk and reward.  As budget and schedule are 
      developed and agreed upon, all details of cost are shared with all parties and the fees for 
      the Builder and Architect are set.  There should be a project contingency, the use of 
      which is governed by a project executive committee.  If all goes as planned the contingency 
      will cover any unanticipated costs.  If the contingency is depleted, the fees of the Builder 
      and Architect are used.  If they are depleted, the Owner is the party typically exposed to 
      cost over-runs.  The Builder and Architect do not make a fee, but all of their costs are 
      covered.

4.   The three participants in the IPD tri-party agreement become responsible for all that 
      each party is typically responsible for individually.  Issues like professional liability, 
      general liability, workers compensation, code compliance, claims from trade contractors 
      and suppliers, etc. must be clearly agreed upon.

5.   All of the role responsibilities defined in the more traditional contract forms must be 
      clarified.

6.   When roles and responsibilities are defined they must be reduced to a well-written 
      contract.  Standard forms for other types or delivery systems cannot be modified to suit 
      IPD. 

7.   After all issues referenced above are agreed upon they have to be insurable.

8.   If payment and performance bonding is desired or required the contract will have to   
      satisfy the surety market.

All of these concerns can be addressed, although they may be complicated because the 
industry is still learning about IPD. 

The primary consideration for an Owner is its tolerance for risk.  An Owner should fix risk 
where it is most controllable.  The unique risk created by IPD is that the Owner becomes 
exposed to costs and claims due to the failure of the Builder or Architect from which the 
Owner would have been protected in the more traditional types of contracts.  In addition, 
regardless of collaboration and risk sharing, the Owner is ultimately responsible for cost 
over-runs.

Although Integrated Project Delivery has significant advantages, an Owner should 
understand its unique exposures and choose it with good guidance and an intent to be 
fully engaged in the day to day management of the project.  An Owner should also know 
that even the most carefully chosen team members can make mistakes, encounter financial 
problems, or be subject to the failures of their consultants or subcontractors.  On the larger, 
more complicated projects where IPD may have its greatest advantage, the possibility of 
unanticipated impacts to the project can increase, and be more significant in cost, with 



greater risk to the Owner.  

Just as they would in any delivery system, the Owner should be fully aware of the risks and 
rewards, manage for the best, and be prepared for the worst.

THOMAS E. KENNEDY OF T.E. KENNEDY, INC. (CONSTRUCTION 
CONSULTING AND ARBITRATION)

Supreme Court Rules that an Award of Statutory 
Penalty and Attorney Fees is not Mandatory Under 
the Procurement Code upon a Jury’s Finding of Bad 
Faith 

In an opinion issued on July 19, 2016, the Supreme Court of Pennsylvania held that an 
award of a statutory penalty and attorney fees under the prompt payment provisions of 
the Procurement Code, 62 Pa.C.S. §3935 is not mandatory upon a finding of bad faith 
in the case of A. Scott Enterprises, Inc. v. City of Allentown, 2016 WL 3908965 (Pa. 2016).  
In that case the City of Allentown contracted with the plaintiff to construct a new public 
street.  The contractor, A. Scott Enterprises, Inc., encountered arsenic contaminated soil.  
Failing to reach an agreement with the city to recover losses resulting from the undisclosed 
contamination, A. Scott Enterprises, Inc. filed suit under theories of quantum meruit 
and unjust enrichment, as well as interest and a statutory penalty and attorney fees under 
the prompt pay provisions of the Procurement Code.  At trial, a jury found that the city 
breached its contract and withheld payments in bad faith.  The trial court failed to award a 
statutory penalty and attorney fees despite the finding of bad faith. 

On appeal to the Commonwealth Court, A. Scott Enterprises, Inc. argued that the trial 
court erroneously set the jury’s finding of bad faith aside, and that under §3935 such an 
award is mandatory upon a finding of bad faith.  The City argued that the language of the 
statute regarding the award is discretionary and that the statute does not vest a jury with the 
ultimate power to issue an award.  The statute specifically states, in pertinent part:

  (a) Penalty.—If arbitration or a claim with the Board of Claims or a court of 
  competent jurisdiction is commenced to recover payment due under this   
  subchapter and it is determined that the government agency ... has failed to 
  comply with the payment terms of this subchapter, ... the arbitrator, the Board of 
  Claims or the court may award, in addition to all other damages due, a penalty 
  equal to 1% per month of the amount that was withheld in bad faith. An amount 
  shall be deemed to have been withheld in bad faith to the extent that the 
  withholding was arbitrary or vexatious ...[.]

  (b) Attorney fees.—Notwithstanding any agreement to the contrary, the prevailing 
  party in any proceeding to recover any payment under this subchapter may be 
  awarded a reasonable attorney fee in an amount to be determined by the Board of 
  Claims, court, or arbitrator, together with expenses, if it is determined that the 
  government agency ... acted in bad faith. An amount shall be deemed to have been 
  withheld in bad faith to the extent that the withholding was arbitrary or vexatious.



62 Pa.C.S. § 3935 (emphasis added).  The city argued that the word “may” as used in section 
3935 is properly interpreted as permissive, not mandatory, and that the statute makes no 
mention of a jury.

The Supreme Court held that the statute’s plain language is unambiguous and permissive 
in nature in its use of the term “may.”  The Court noted that “although ‘may’ can mean the 
same as ‘shall’ where a statute directs the doing of a thing for the sake of justice, it ordinarily 
is employed in the permissive sense.” 2016 WL 3908965 at *6, citing Commonwealth v. 
Garland, 142 A.2d 14 (Pa. 1958).  The Court reasoned that the General Assembly has used 
the term “shall” in the similar Contractors and Subcontractors Payment Act, 73 P.S. §§ 501-
516, which applies to private parties.

The Court held that a tribunal can arbitrarily decline to issue an award on a finding of bad 
faith, and that its decision to do so would be subject to review for abuse of discretion and 
would depend upon the persuasiveness of the explication for the reasons for denial.  2016 
WL 3908965 at *10.  

The case did not end there.  The Supreme Court remanded the case to the trial court to 
fully support its reasoning, which the Supreme Court noted did not occur in the post-trial 
procedural developments in the case.

Litigants should be aware that the Supreme Court noted that “given the extreme conduct 
necessary to support a finding of bad faith, the instances where a finding of bad faith is 
deemed not to require a Section 3935 award at all presumably will be rare.”  Id.

FOR MORE INFORMATION, CONTACT MARK  T. CALOYER AT 
MTC@PIETRAGALLO.COM.

Preparing for an OSHA Interview Under the Current 
Administration 

As many employers know, OSHA has attempted to gain unprecedented power in the 
inspection process.  Indeed, as this article is written, battles are being fought in federal court 
relative to OSHA’s authority and power in the inspection and rulemaking process.

One of the tools OSHA employs in the inspection process is the aggressive pursuit of 
employee interviews.  Aggressive interviews, coupled with OSHA’s insistence that the 
interviews are OSHA’s “right,” have led employees and employers to feel an extreme sense 
of helplessness during the interview process.  These attempts to broaden OSHA’s power 
underscore the need for employers to obtain guidance – in advance of an inspection – on 
how to prepare and handle company witness interviews.  

The following should be considered in advance of OSHA arriving and requesting interviews: 

1.    Consider a warrant.  While generally not recommended in the past, employers may 
       want to consider demanding a warrant before permitting OSHA to begin the inspection 
       process.  This may be necessary to limit and define the scope of the inspection.  

2.   If a warrant is not requested, employers should get a clear agreement on the scope of the 
      inspection and require strict adherence to that agreed scope. This is crucial and the 



      subject of many current legal fights. To the extent possible, OSHA should not be allowed 
      to deviate from the agreed scope of the inspection.

3.    All employees can elect to not give an interview.  Even if OSHA threatens an 
       administrative subpoena, a witness can refuse to speak and invoke the protections of the 
       5th Amendment. 

4.   If consent is given to the interview, the witness should tell the truth.  Intentionally 
    misleading or lying carries the potential of harsh penalties and needlessly complicates the 
      investigation.  

5.   If the witness feels the investigation is headed in a direction that has criminal 
      implications, the interview should be immediately terminated.  OSHA interviews are 
      non-custodial and the protections of Miranda generally do not apply.

6.   The witness should demand candor from OSHA and fair questions to answer.

7.   If the witness feels intimidated or harassed, the interview should be stopped and the area 
      director immediately notified.

8.   The witness does not have to sign a statement and should not feel compelled to do so.    

9.   If the witness elects to sign a statement, the witness should review the entire document 
      and ensure it is complete and accurate.  The employee is not required to give a written 
      witness statement. If the employee decides to do so, he or she should take it home and 
      review it prior to returning it to OSHA. There is no obligation to give OSHA a witness 
      statement “on the spot.” 

10.  The witness can refuse to be recorded by audio and/or video.

11.  The witness should make certain he or she understands what is being asked before 
        answering. 

12.  The witness should feel free to ask the investigator questions for clarification.

13.  The witness should give direct and short answers to the questions.

14.  The witness should not guess or speculate.

15.  The witness does not have to answer a question that was not asked. 

16.   You do not have to know everything.  There is nothing wrong with saying “I do not 
        know” or “I do not remember” if it is the truth.

17.   The witness should not feel compelled to make small talk with the investigator or 
        provide irrelevant personal information to the investigator.

18.   The witness should not be pressured by repeat questions.  If the same questions are 
        asked repeatedly, the witness should not feel compelled to change his/her answer.

19.   Do not let the pregnant pause give birth to a bad answer.  There is nothing wrong with 
        silence.  If there are long pauses or staring contests the witness should not give in to 
        breaking the silence.

20.  The witness should be aware of inaccuracies (even minor inaccuracies) imbedded in 



        questions.  Do not agree to anything that is not completely accurate.

21.   There is a reason for every question.  OSHA is likely asking questions to support 
        citations.  Keep in mind OSHA rarely conducts an investigation without citing an  
        employer. 

22.   OSHA loves admissions, especially from management level employees.  In fact, OSHA 
      depends upon such admissions to show employer knowledge of a hazard. In situations 
        involving a traumatic situation, or where employees wrongfully feel responsible, 
        interviews should be postponed until employees are able to give a fair interview.

23.   While care should be taken with non-management employees, they should be offered 
        the opportunity to be prepared for the interview.  

24.   All employees should be advised that they cannot and will not suffer adverse 
        employment actions for simply giving an interview to OSHA.  

25.  Consider having counsel present for all interviews and prep sessions. It should be 
       anticipated that OSHA will resist the presence of counsel, especially if the employer 
       and the employees are sharing the same counsel or the employer is paying for counsel.  
       Regardless, if a non-management employee desires the presence of counsel, it should 
       be clearly made known by the employee.  If OSHA attempts to assert the potential for a 
       “conflict of interest,” it should be pointed out that potential conflicts of interest are for 
       the employee/employer to raise.

26.  You do not have to go alone.  If the employee is a manager or has any supervisory 
       authority, the employer has the right to have a representative, including counsel, present 
       during the interview.  Similarly, employees who are not members of management do 
       not have to go alone as they can insist on the presence of counsel or a colleague.  If 
       OSHA resists, the person being interviewed needs to stand firm.

27.  Be professional and courteous regardless of the circumstances.  There is nothing wrong 
       with being polite, but insist that OSHA honor your rights and follow the proper 
       procedures.

COLLIN WARREN AND TRAVIS VANCE OF FISHER & PHILLIPS LLP, HOUSTON 
TX

Residential Construction Liability Case to Watch 
Closely

In 2014, the Pennsylvania Supreme Court, in Conway v. The Cutler Group, 626 Pa. 660, 99 
A.3d 67 (2014) held that the second purchaser of a previously inhabited home could not file 
suit against the builder of the home, asserting breach of the implied warranty of habitability 
and seeking contract damages.  In Conway, the Court held that it was up to the Legislature 
to decide whether a second purchaser could sue in such circumstances, where there is no 
contractual privity between the parties.

In Conway, the plaintiffs did not include a claim sounding in negligence or some other 
tort-based theory of recovery.  Now, the Pennsylvania Superior Court, whose decision 
was reversed by the Supreme Court in Conway, has determined that another set of second 
purchasers of a newly constructed home can go forward with a suit against the original 



home builder for defects in the construction of the home, based on alleged violations of 
the UTPCPL (Pennsylvania’s Unfair Trade Practices and Consumer Protection Law), 
including fraud.  The name of the case is Adams v. Helling Builders, Inc., 2016 WL 4522278 
(Pa. Super. August 29, 2016).  According to plaintiffs, in Adams, the defendant home 
builders held themselves out as one of the “most reputable builders” in the area, with a 
corporate slogan, “Building a Higher Standard,” and made other representations, all of 
which were allegedly not true but on which they relied in purchasing their home — even 
though the representations were not made directly to them, i.e. there was “no technical 
privity.”  According to the Superior Court, the “focus is on whether reliance on alleged 
misrepresentations [is] specially foreseeable” in such cases.  And in the circumstances pleaded 
there, it was.

Adams is only at the pleading stage.  Accordingly, watch should be kept on how it develops 
at the trial court level (Chester County) and if an appeal to the Supreme Court is eventually 
taken.  If the courts allow Adams to go forward, homebuilders will need to evaluate their 
marketing practices to avoid a potential lawsuit along the same lines.

FOR MORE INFORMATION, CONTACT MARTHA S. HELMREICH AT 
MSH@PIETRAGALLO.COM.
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Construction Mystery:  Locals call it the “Cowboy and the Commie” house, although guidebooks have a more 
official name for it. The colorful nickname stems from 1986, when, after the failed international meetings in 
Geneva, Soviet leader Mikhail Gorbachev sent President Ronald Reagan a message suggesting a private one-
day meeting to discuss nuclear disarmament.  A scant one week lead time, led to the meeting in this house, on 
October 11, 1986, which is credited by some as the beginning of the end of the Cold War.  It is not only the 
echoes of recent history that linger at this house.  Prefabricated in Norway in 1909, the house was shipped in 
pieces to its present location.  The somewhat squat structure is a Nordic version of Art Nouveau and was the 
largest private estate within the city limits.  It served for a time as the British embassy, hosting both Queen 
Elizabeth and Winston Churchill, until the British Ambassador ended its usefulness, declaring it so haunted he 
could not get any sleep.

Question:  What is the name of the city and country where this house is located?

Last Issue Answer: Palm Springs, California, the Donald Wexler, Steel Development House on Sunny View Drive
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