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   Our partner, Gaetan J. Alfano, is serving 
as the 89th Chancellor of the Philadelphia Bar 
Association. A consummate professional, he 
will lead the Philadelphia Bar Association 
through 2016 to secure a bright future for 
the Association and its membership.

    “I am humbled to have the opportunity to 
serve at the helm of the nation’s oldest and 
best bar association,” said Mr. Alfano. “We 
wouldn’t be who we are if it weren’t for the 
engaging work of our members.”

     In addition to his civic service, Mr. Alfano 
serves as co-chair of the litigation practice 
group. He has extensive trial and appellate 
experience, having represented individuals, 
businesses and corporations in a variety of 
commercial and employment matters.

    Prior to entering civil practice, Mr. Alfano 
was an assistant district attorney under 
District Attorney Edward G. Rendell. He has 
also served as a senior hearing committee 
member of the Disciplinary Board of the 
Supreme Court of Pennsylvania.

  As the 2016 Chancellor, he is committed 
to community service. He is a proud member 
and past Chancellor of the Justinian Society, 
composed of Italian-American lawyers 
and judges, where he was treasurer of its 
charitable arm, the Justinian Foundation. 
He is also a member of the Pennsylvania 
Board of Law Examiners. An organization 
empowered by the Supreme Court of 
Pennsylvania to evaluate candidates for 

Philadelphia Bar Association Welcomes Their 

89th Chancellor, Gaetan J. Alfano

Gaetan J. Alfano, center, joined by Marc S. Raspanti, left, and William Pietragallo, right.
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Are You FCPA Compliant?

By Marc S. Raspanti, Esq. and Douglas K. Rosenblum, Esq., CFE

The Anti-Bribery 

Provisions of the FCPA are 

Far-Reaching

The FCPA has gained notoriety because 
of its expansive jurisdiction.  The anti-
bribery provisions of the FCPA apply to 
“issuers” as well as “domestic concerns.”  

Under 15 U.S.C. § 78dd-1, issuers are 
companies publicly traded on any of 
the American exchanges.  “Domestic 
concerns” under § 78dd-2 are not traded 
publicly, but are American citizens, entities, 
nationals, residents of the United States, 
entities organized under the laws of the 
United States, or entities with a principal 
place of business in the United States.  
Regardless of whether the alleged act in 
furtherance of a corrupt payment occurred 
within the borders of the United States or 
abroad, issuers and domestic concerns are 
subject to the FCPA.

Foreign nationals are also subject to the 
FCPA in certain circumstances.  Foreign 
citizens or entities organized under the 
laws of another country are subject to the 
jurisdiction of the FCPA if they commit 
acts within the borders of the United 
States in furtherance of a corrupt payment.  
Although jurisdiction in these cases is 
clear, it can be diffi cult for the United 
States to satisfy a monetary judgment or 
extradite responsible corporate offi cers.

The FCPA is powerful in its scope and 
jurisdiction, but it is not a strict liability 
statute.  The government must prove that 
the defendant paid, offered to pay, or 
promised to pay corruptly.  The statute 
itself does not defi ne this state of mind.  
A Resource Guide to the United States 
Foreign Corrupt Practices Act published by 
the Criminal Division of the Department 
of Justice and the Enforcement Division of 
the SEC on November 14, 2012 provides 
guidance.  In that Guide, the government 
makes clear that in passing the FCPA, 
Congress adopted the meaning of corruptly 
ascribed to the term in the domestic bribery 
statute found at 18 U.S.C. § 201: “an intent 
or desire to wrongfully infl uence the 
recipient.”  See H.R. Rep. No. 95-640, at 
7.  The government must prove this mental 
state of the defendant beyond a reasonable 
doubt in order to secure a criminal 
conviction under the FCPA.

 In today’s international marketplace, 
it is critical to keep in mind the reach of 
American federal statutes which have 
signifi cant impact on foreign jurisdictions.  
The Foreign Corrupt Practices Act 
(“FCPA”), enacted in 1977, contains 
two key provisions: (1) a prohibition 
on bribery of foreign offi cials, and (2) 
accounting and reporting provisions for 
companies registered with the Securities 
and Exchange Commission (“SEC”).  15 
U.S.C. §§ 78dd-1-3.  The Department of 
Justice has increasingly made headlines 
using this powerful law.  In 2014 alone, the 
United States prosecuted seven corporate 
FCPA enforcement actions.  In just those 
seven cases, the Department of Justice 
collected $1.25 billion in criminal fi nes – 
an all-time record. 

  The anti-bribery provision of the FCPA 
criminalizes the “offer, payment, promise 
to pay, or authorization of the payment of 
any money, or offer, gift, promise to give, 
or authorization of the giving of anything 
of value” to foreign offi cials for the 
purpose of obtaining or retaining business.  
Id. at § 78dd-1(a).  There is an exception 
for payments or gifts made “to expedite 
or secure the performance of a routine 
governmental action.”  Id. at §78dd-1(b).  
The statute also provides two interesting 
affi rmative defenses.  Defendants may be 
excused from liability if (1) the payment 
was legal under the written laws of the 
recipient’s country; or (2) the payment was 
a “reasonable and bona fi de expenditure” 
toward specifi c, enumerated ends.   Id. at 
§ 78dd-1(c).

A Helpful Checklist

  If your company operates overseas, it     
is time and money well spent to review the 
following aspects of your business:
 

continued on page 3

    (1)  Identify the nature of your business 
and all sectors in which you operate;

 

  (2) Identify all nations in which you        
operate and/or engage in commerce;

    (3) Research the Corruptions Perception 
Index published by Transparency 
International (a global coalition with the 
mission to stop corruption and promote 
transparency, accountability and integrity 
at all levels and across all sectors of society) 
for each nation in which you operate 
and/or engage in commerce (available at 
www.transparency.org);

  (4) Identify all public/governmental 
agencies to whom you market and/or sell 
products and services;

    (5)  Inventory the strengths and weaknesses 
of your corporate internal controls;

    (6)  Identify all executives and employees 
responsible for compliance with federal 
statutes and regulations;

     (7)  Revisit record keeping and accounting 
procedures for all international transactions 
to  ensure accurate characterization of all 
expenditures;

 (8) Implement an anonymous hotline 
for employee concerns with measurable 
follow-up and accountability for addressing 
each call in a timely manner;

 (9) Revisit the content of employee 
compliance training on an annual basis; 
and

  (10) Develop an ongoing relationship 
and exchange of information with 
knowledgeable external legal counsel.
 

Named “Best Law Firm” by U.S. News & World Report
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     U.S. News & World Report named 
Pietragallo Gordon Alfano Bosick & 
Raspanti, LLP a 2016 Tier 1 Metro “Best 
Law Firm” in four practice areas in 
Pittsburgh and Philadelphia. These four 
practice areas are Commercial Litigation, 
Health Care Law, Personal Injury 
Litigation, and Workers’ Compensation 
Law.

    In addition to the Tier 1 Metro 
ratings, Pietragallo was also named a 
Tier 2 Metro “Best Law Firm” for the 
practice areas of Litigation – Intellectual 
Property, Litigation – Patent, Medical 
Malpractice Law, Patent Law, Product 
Liability Litigation, and Trademark Law. 
Pietragallo has also been named a Tier 

1 Metro “Best Law Firm” in previous 
years in 6 major practice areas.

    Firms included in the 2016 “Best 
Law Firms” list are recognized for 
professional excellence with persistently 
impressive ratings from clients and 
peers. Achieving a tiered ranking signals 
a unique combination of quality law 
prac tice and breadth of legal expertise.

      The 2016 rankings are based on the 
highest number of participating fi rms and 
highest number of client ballots on record. 
To be eligible for a ranking, a fi rm must 
have a lawyer listed in The Best Lawyers 
in America©, which recognizes the top 
four percent of practicing attorneys in 

What the Yates Memo Means for Federal Criminal and Civil Corporate Investigations continued from page 6

For more information, please contact Marc 
S. Raspanti, a founding partner in the fi rm’s 
Government Enforcement, Compliance, 
Internal Investigations, federal and state White 
Collar Litigation practice group, at (215) 988-
1433 or via e-mail at MSR@Pietragallo.com. 
Douglas E. Roberts, a senior associate in the 
fi rm’s Government Enforcement, Compliance, 
and White Collar Litigation Practice Group, 
at (215) 988-1431 or via e-mail at DER@
Pietragallo.com.

incorporate the Yates Memo.  Many 
prosecutors refer to the Manual as “the 
Bible,” and they often cite its passages 
as justifi cation for the decisions they 
make in litigating cases.  In light of 
these revisions, it would be prudent for 
companies and individuals alike to take 
the Yates Memo’s policies seriously.   

Early Consideration of 

Separate Counsel For 

Directors, Officers, and 

High-Level Employees is 

Essential

    In particular, the Yates Memo and 
the corresponding revisions to the U.S. 
Attorney’s Manual should infl uence one 
signifi cant threshold tactical decision: 
Whether and when corporations should 
hire separate, independent counsel to 
represent their directors, offi cers, or 
employees who may be implicated in an 
investigation of potential misconduct? 
In light of the new DOJ policies, this 
decision should be made at the inception 
of an internal investigation, or at least as 
soon as the potential misconduct of an 
individual is revealed. Failure to do so 
could result in a myriad of ethical and 

confl ict concerns.
 The Delaware indemnifi cation statute, 

8 Del. Gen. Corp. Law § 145, provides 
corporations with a broad right to 
indemnify against reasonably incurred 
attorneys’ fees by any director, offi cer, 
employee, or agent “who was or is a 
party or is threatened to be made a party” 
to any legal proceeding.  Exercising 
the right to indemnify ensures that 
individuals subject to potential litigation 
have access to independent counsel, 
thus reducing the risk for troublesome 
confl icts of interest between individuals 
and the corporation.  Those confl icts 
are likely to arise early in the internal 
investigation, long before legal action 
is initiated or threatened, now that 
companies desiring cooperation credit 
are required to reasonably investigate 
potential misconduct and provide all 
relevant facts regarding individual 
wrongdoers. 

  Finally, corporations and individuals 
should keep in mind that the Yates 
Memo instructs prosecutors to focus 
on individuals from the very outset of 
a DOJ investigation. Thus, by the time 
the government notifi es a corporation 

that it is being targeted for criminal or 
civil wrongdoing, the government may 
already believe that certain individuals 
are or may be culpable.  In such instances, 
it is imperative that both the corporation, 
in its own right, and any individuals who 
may be in the government’s crosshairs 
each secure separate and independent 
representation.  In that regard, the Yates 
Memo should not trigger panic among 
corporate executives, as it is consistent 
with principles that the DOJ has observed 
for quite some time. Rather, the importance 
of making the decision to hire separate 
counsel for potential individual targets 
is consistent with an overall disciplined 
approach to government investigations that 
will increase the opportunity to mitigate 
risk under diffi cult circumstances. 

the US. Over 12,000 attorneys provided 
over 330,000 law fi rm assessments, and 
almost 7,000 clients provided close to 
20,000 evaluations. Outside lawyers 
also voted on expertise, responsiveness, 
integrity, cost effectiveness, whether they 
would refer a matter to that fi rm, and 
whether they would consider that fi rm a 
worthy competitor. In addition, to provide 
personal insight, a new Law Firm Leaders 
Survey was implemented in the decision-
making process.
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What the Yates Memo Means for Federal 

Criminal and Civil Corporate Investigations

By Marc S. Raspanti, Esq. and Douglas E. Roberts, Esq.

The Department of Justice 

Has Vowed to Target 

Individual Wrongdoers

 
 In September of this year, Deputy 

Attorney General of the United 
States, Sally Quinlan Yates, issued a 
memorandum (the now famous “Yates 
Memo”) that sets forth various policies 
purportedly aimed at ensuring that 
culpable individuals are held responsible 
for corporate wrongdoing.   Per the 
Yates Memo, both criminal and civil 
investigations will now focus on 
individuals – and not just corporations 
– from their inception.  Absent 
extraordinary circumstances, resolutions 
with corporations will no longer 
immunize individuals, who are typically 
high-level executives, from criminal 
or civil liability.  Corporations, in turn, 
are required to conduct appropriate 
internal investigations and provide 
all relevant facts about individuals 
involved in misconduct if they are to 
receive any credit for cooperating with 
the government.  These guidelines 
seem to respond to Congress which has 
long chided the Department of Justice 
(“DOJ”) for being too soft on culpable 
executives.

  In public remarks just two weeks 
after the release of the Yates Memo, 
Assistant Attorney General Leslie 
Caldwell highlighted several previous 
cases as examples of how she expects 
the principles of the Yates Memo to be 
applied.   Among the cases she cited 
was the Foreign Corrupt Practices Act 
(“FCPA”) matter involving Alstom, 
S.A., the French power company, which 
was resolved in December 2014.  Alstom 
entered a plea of guilty for violating the 
FCPA, and agreed to pay a penalty of $772 
million.  Its Swiss subsidiary pleaded 
guilty to conspiracy to violate the anti-
bribery provision of the FCPA, and two 
U.S.-based subsidiaries also admitted to 

conspiring to violate the FCPA and entered 
into Deferred Prosecution Agreements.  The 
Alstom investigation resulted in criminal 
charges against fi ve individuals, including 
four corporate executives, in connection 
with the bribery scheme.  Assistant 
Attorney General Caldwell explained that 
the fi nal global corporate resolution with 
Alstom was based, at least in part, on what 
she described as the company’s failure to 
voluntarily disclose the misconduct, and its 
refusal to cooperate with the investigation 
until years later after several company 
executives had been charged.

 Significantly, the policy regarding 
cooperation credit will soon be 
memorialized in the United States 
Attorney’s Manual, which is the offi cial 
compendium of policies and guidelines that 
prosecutors must follow in investigating 
and litigating cases.  In November, Deputy 
Attorney General Yates announced that the 
DOJ is revising its Principles of Federal 
Prosecution of Business Organization to 
refl ect that providing all available and 
relevant facts about individual wrongdoers 
is now a threshold requirement to receive 
cooperation credit, as opposed to a 
factor that the government considers in 
determining whether and how much credit 
is appropriate.  Both criminal and civil 
prosecutors will be instructed to apply this 
new standard.   

Prudent Companies and 

Individuals Should Take 

Heed

 Time will tell whether these policies 
will ultimately change the way the DOJ 
prosecutes white collar criminal and civil 
cases.  The Department recently announced 
plans to add 10 prosecutors to the FCPA 
Unit, thereby increasing its ranks by 50%, 
a move that signals increased enforcement 
and perhaps the more aggressive pursuit 
of individuals.   Deputy Attorney General 
Brent Snyder of the Antitrust Division 

touted the November 10 indictment of 
three Japanese auto parts executives 
for their alleged involvement in a bid-
rigging conspiracy as “another reminder 
that antitrust violations are not just 
corporate offenses but also crimes by 
individuals. The Antitrust Division 
will continue to vigorously prosecute 
executives who orchestrate their 
companies’ efforts to break the law.”  
According to the DOJ, the indictment 
of drug manufacturer Warner Chilcott’s 
former president for his alleged 
participation in a physician kickback 
scheme sends the same message: “The 
Department will continue to hold 
companies and responsible individuals 
accountable when they use improper 
incentives, like those alleged here, to 
promote their products.” 

 Investigations in these matters, 
however, surely began long before the 
Yates Memo was issued and, in any 
event, a few cases do not necessarily 
demonstrate a shift in focus for an 
organization as large and as complex  
as the DOJ.  Indeed, skeptics will argue 
that agency offi cials have emphasized 
the need to target individuals since the 
aftermath of the 2008 banking collapse, 
but that the emphasis has had little 
effect in the way cases are prosecuted.  
Moreover, former Deputy Attorney 
General James Cole has suggested that 
the government eventually will have to 
walk back its “all-or-nothing” approach 
to cooperation because the stringent 
standard for credit will discourage 
corporations from providing any 
assistance at all.    

  But, as former Deputy Attorney 
General Cole recognizes, any retreat 
likely would come in the future, given 
the emphasis the DOJ has put on the 
new policy prescriptions. Especially 
signifi cant is the fact that the U.S. 
Attorney’s Manual was revised to 

continued on page 7
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Are you FCPA Compliant? continued from page 2

For more information, please contact Marc 
S. Raspanti, a founding partner in the fi rm’s 
Government Enforcement, Compliance, 
Internal Investigations, federal and state 
White Collar Litigation practice group, 
at (215) 988-1433 or via e-mail at MSR@
Pietragallo.com. 
Douglas K. Rosenblum, a partner 
and Certifi ed Fraud Examiner in the 
Government Enforcement, Compliance, 
and White Collar Litigation practice group, 
at (215) 988-1464 or via e-mail at DKR@
Pietragallo.com. 

The analysis of potential FCPA 
violations is highly fact-specifi c.  The 
government has made clear that it will not 
prosecute cases of isolated, de minimus 
expenditures on meals, taxi fares, or 
promotional materials.  However, some 
facts will certainly raise red fl ags: gift 
of vehicles, furs, and expensive trips, for 
example.  Repeated gifts and/or secret 
gifts add to the circumstantial evidence 
that those items were transferred with an 
illicit purpose or were, at the very least, 
more than just a token demonstration of 
respect or gratitude that is permissible 
under the law.

Public Companies Have 

Heightened Exposure 

Under the Act

The accounting and reporting prong 
of the FCPA applies to issuers, their 
subsidiaries, and affi liates.  The statute 
applies both civil and criminal liability 
to entities who misstate fi nancial records, 
falsely certify books and records, and/
or fail to implement properly designed 
internal controls.  Many of these 
requirements are the same as those found 
in the Sarbanes-Oxley Act and related 
regulations.  The distinction, however, 
between civil and criminal liability under 
this prong is the intent requirement of 
“willfulness.”

Publicly- traded companies fi le fi nancial 
statements each year that are audited by 
independent accounting fi rms.  For those 
companies who blindly rely on those 
auditors, and believe additional scrutiny 
is not needed, think again.  Generally, § 
10 of the Exchange Act, 15 U.S.C. § 78j-
1, requires external auditors to report any 
perceived illegalities to the appropriate 
levels of management within the subject 
company.  However, if the company does 
not take appropriate steps to investigate 
and/or correct those issues, the auditor 
must notify the SEC.  Revisiting the 
above checklist on a routine basis could 
prove to be a useful tool to avoid such 
situations. 

abruptly on June 15, 2015 with a guilty 
plea to a lesser included charge under a 
theory of conscious avoidance of FCPA 
violations.  Apparently, this dramatic 
turn of events stemmed from perjury 
at trial committed by the government’s 
key witness.  Once exposed to 20 years 
in prison, Mr. Sigelman walked out of 
the courthouse on probation for the next 
three years.  

The Sigelman case is intriguing not just 
because of high courtroom drama, but 
also for what was absent from the case: the 
company as a co-defendant. PetroTiger 
self-disclosed its FCPA violations to 
the government, retained competent 
private counsel to conduct a thorough 
internal investigation, and cooperated 
with government investigators and 
prosecutors.   It is clear that cooperation 
and pragmatism can sometimes relieve 
corporate entities from prosecution.  
While the government might forego 
extensive punishment of the corporation, 
it might still seek imprisonment for the 
offi cers of that very same company.

The stakes are high in FCPA 
investigations.  Adherence to the above 
10-point checklist will not guarantee a 
pass by the Department of Justice, but it 
will provide you and your organization 
with the knowledge base necessary 
to react in an effective and effi cient 
manner with minimal disruption of your 
operations.

 

Individuals Face 

the Possibility 

of Imprisonment; 

Companies Do Not

Debarment and hefty fi nes can serve 
as powerful deterrents for business 
organizations.  However, organizations 
act through their directors, executives, 
and responsible corporate offi cers, and 
those individuals are also subject to 
the jurisdiction of the FCPA.  Recently 
the government has been increasing its 
prosecution of individuals for violations 
of the FCPA.  This trend is sure to 
continue in light of the September 2015 
memorandum written by Deputy Attorney 
General Sally Quillian Yates detailing a 
shift in Department policy.  Under the 
now famous “Yates Memo,” the United 
States will seek to hold individuals 
accountable for corporate wrongdoing.  
In years past, all too often the government 
resolved criminal investigations of 
corporate entities with a corporate plea or 
deferred prosecution agreement, a civil 
settlement agreement, a stiff fi ne, and 
perhaps the installment of a compliance 
monitor within the company.  The civil 
settlement agreements often included 
releases of owners, offi cers, directors, 
and employees of the same corporations.  
Those days are done according to Deputy 
Attorney General Yates.

On August 12, 2015 the government 
announced the prosecution of Vicente 
Garcia.  Mr. Garcia is a United States 
citizen and former head of Latin American 
sales for technology giant SAP.  The case 
includes an SEC administrative cease 
and desist action, coupled with a criminal 
information fi led by the Department of 
Justice alleging conspiracy to violate the 
FCPA.  Mr. Garcia purportedly made 
corrupt payments to secure millions of 
dollars in sales of software licenses.  

Another highly-publicized prosecution 
of an individual under the FCPA was that 
of PetroTiger CEO, Joseph Sigelman, in 
the U.S. District Court for the District of 
New Jersey.  Mr. Sigelman’s trial ended 
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Janet K.Meub
Pietragallo Gordon Alfano Bosick & 
Raspanti, LLP is pleased to announce the 
election of Janet K. Meub as a Partner 
in the fi rm’s Pittsburgh offi ce. She is 
a member of the Medical Malpractice 
Defense, Health Care, Construction 

Practice Consortium, Professional Liability, Employment 
and Labor, and Litigation Practice Groups. 

Ms. Meub has extensive trial experience defending 
medical, psychiatric, and chiropractic malpractice 
and nursing home negligence claims in Ohio and 
Pennsylvania state and federal Courts.  She recently 
obtained defense verdicts in Allegheny County on behalf 
of an electrophysiologist; and hospitals in both Somerset 
and Beaver counties. Additionally, Ms. Meub represents 
the interests of companies in the defense of environmental 
and toxic tort claims in Ohio, West Virginia, and 
Pennsylvania.

Jason M. Reefer
The fi rm is also pleased to announce 
the election of Jason M. Reefer as a 
Partner in its Pittsburgh offi ce. He is 
currently a member of the Product 
Liability Group. 

Mr. Reefer’s practice is dedicated to defending 
manufacturers of pharmaceutical products, automotive 
vehicles, and fi rearms throughout the United States. 
Mr. Reefer has litigated at all levels of state and federal 
court, including the U.S. Supreme Court, where he 
represented an amicus curiae in the seminal case, 
Mutual Pharmaceutical Co. v. Bartlett.

 Pietragallo Names Two New Partners

Elisa M. Boody
The Philadelphia offi ce of Pietragallo 
welcomed Elisa M. Boody as an Associate 
in the Qui Tam Practice Group.  Prior to 
joining the fi rm, Ms. Boody was awarded 
a Drexel Public Service Fellowship at 
the Pennsylvania Health Law Project.  
While there, she counseled low-income 
individuals on access to medical care, and 
advised clients on their rights under the 
Medical Assistance and Medicare programs.  

Alexander M. Owens
The fi rm’s Philadelphia offi ce welcomed 
Alexander M. Owens as an Associate.  He is 
a member of the fi rm’s Commercial Litigation 
Practice Group.  While in law school, Mr. 
Owens interned with Michael Erdos of the 
Court of Common Pleas in Philadelphia. 
He graduated in the top 5% of his class at 
Temple University Beasley School of Law. 

Koleen S. Kirkwood
The Pittsburgh offi ce is proud to add 
Koleen S. Kirkwood as Special Counsel 
to its roster of attorneys.  Ms. Kirkwood 
is a member of the fi rm’s Commercial 
Litigation Group, and has a distinguished 
career as a 22-year litigator. 

Douglas E. Roberts 
The Philadelphia offi ce is pleased to welcome 
Douglas E. Roberts as a Senior Associate 
working in the Government Enforcement, 
Compliance, and White Collar Litigation 
Group. He worked in the Federal Defenders’ 
offi ce before being in private practice, where he 
litigated both commercial and criminal cases.

Jim Pyrah 
Jim Pyrah joined the Pittsburgh offi ce as 
a Senior Associate in the fi rm’s Litigation 
Defense Group.  He has over 20 years’ of 
experience in tort litigation with over 100 
verdicts. 

Lee van Egmond
Lee van Egmond joined the Pittsburgh offi ce 
working as a Senior Attorney in the Business/
Corporate Practice Group. She maintains 
an active borrower fi nancing practice 
with clients in the retail, construction, 
engineering and manufacturing industries.

Pietragallo Welcomes New Lawyers
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  In Faush v. Tuesday Morning, Inc., --- 
F.3d ---, 2015 WL 7273268, at *5 (3d Cir. 
Nov. 18, 2015), the Third Circuit held that 
Tuesday Morning, Inc., a retailer hiring 
temporary employees (“temps”) from a 
temporary staffi ng agency, Labor Ready, 
could be held liable as an employer 
under Title VII and the Pennsylvania 
Human Relations Act. The Third Circuit 
refuted the argument that employees 
of traditional temp agencies are mere 
independent contractors of the various 
entities to which they provide labor, and 
further explained that both Labor Ready 
and Tuesday Morning could be liable 
under these statutes as joint employers.

   In coming to its conclusion that a 
temp may be an employee under Title VII 
and the PHRA, the Third Circuit looked 
to the common law of agency, the factors 
set forth in Nationwide Mut. Ins. Co. 
v. Darden, 112 S. Ct. 1344, 1348 (U.S. 
1992), a Supreme Court case interpreting 
ERISA, Fourth Circuit case law, and 
the broad remedial aims of Title VII in 
fi nding that Tuesday Morning could be 
deemed the plaintiff’s employer.  The 
Court of Appeals explained that while 
Tuesday Morning did not directly pay the 
temp, it did contract with Labor Ready 
on an hourly basis, and engaged in the 
functional equivalent of a traditional 

wage relationship with the plaintiff.  
Moreover, Tuesday Morning retained 
the ability to request replacements for 
temps (akin to fi ring an employee) and 
exerted control over the temp once 
on-site, determining his assignments 
and job duties in essentially the same 
manner as with its traditional, permanent 
employees.  The terms of the contract at 
issue also suggested an employment, as 
opposed to an independent contractor, 
relationship, describing the workers 
as “temporary employees,” with the 
retailer promising to abide by various 
employment laws.  On those facts, the 
court held that a rational jury could fi nd 
that Tuesday Morning was the temp’s 
employer.

   Faush largely negates any distinction 
between permanent and temporary 
employees as to the general scope of 
Title VII and the PHRA, opening the 
door to a new class of cases that may 
be brought by temporary employees.  
Yet it also leaves open a substantial 
question concerning liability for 
harassment claims.  Under the Ellerth-
Faragher line of cases, an employer 
may avoid liability in a harassment 
claim which does not culminate in 
a tangible employment action if the 
employer shows (1) it has taken 

reasonable steps to prevent and correct 
such discriminatory misconduct and 
(2) the plaintiff unreasonably failed 
to avail himself or herself of those 
measures; the principle being that an 
employer should not be held liable if 
it has diligently endeavored to reduce 
the risks of and rectify discriminatory 
hostility by its employees.  

 The question that remains in the 
wake of Faush is what sort of measures 
a temporary employer must take to 
protect itself under Ellerth-Faragher 
when the plaintiff is a temporary 
employee.  Employers often go to great 
lengths to establish systems to prevent 
and report discriminatory behavior, 
and then to apprise their permanent 
employees of those systems, providing 
training to identify, report, and rectify 
instances of harassment.  It remains to 
be seen whether, and to what extent, 
the burdens under the Ellerth-Faragher 
cases are lessened in cases of temporary 
employees. 
For more information, please contact 
Alexander M. Owens, an associate in 
the fi rm’s Commercial Litigation Practice 
Group, at (215) 988-1453 or via e-mail at 
AMO@Pietragallo.com.

Faush v. Tuesday Morning

By Alexander M. Owens, Esq. 

Philadelphia Bar Association Welcomes Their 89th Chancellor, Gaetan J. Alfano continued from page 1

admission to the bar, it emphasizes 
the importance of professional 
responsibility and character in the 
legal profession.

   For 10 years, Mr. Alfano 
served as a commissioner 
for a bi-state agency, the 
Delaware River Joint 
Toll Bridge Commission. He was 
appointed vice chair, the highest 

position in Pennsylvania, under the 
leadership of both Gov. Edward G. 
Rendell and Gov. Thomas W. Corbett.

“We are honored to share the energy, talent 
and integrity of our partner, Gaetan Alfano, 

with the Membership and Staff  of the No. 1 Bar 
Association in America.” ~Bill Pietragallo

and admiration of his peers. He 
enters the role of Chancellor with 
exemplary credentials and the whole-

hearted support of the 
Association membership.

     Mr. Alfano and his 
wife live in Wallingford, 
Pennsylvania, and have two 
daughters, Megan and Betsy.

 Over the course of his career, 
Mr. Alfano has earned the respect
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Janet K.Meub
Pietragallo Gordon Alfano Bosick & 
Raspanti, LLP is pleased to announce the 
election of Janet K. Meub as a Partner 
in the fi rm’s Pittsburgh offi ce. She is 
a member of the Medical Malpractice 
Defense, Health Care, Construction 

Practice Consortium, Professional Liability, Employment 
and Labor, and Litigation Practice Groups. 

Ms. Meub has extensive trial experience defending 
medical, psychiatric, and chiropractic malpractice 
and nursing home negligence claims in Ohio and 
Pennsylvania state and federal Courts.  She recently 
obtained defense verdicts in Allegheny County on behalf 
of an electrophysiologist; and hospitals in both Somerset 
and Beaver counties. Additionally, Ms. Meub represents 
the interests of companies in the defense of environmental 
and toxic tort claims in Ohio, West Virginia, and 
Pennsylvania.

Jason M. Reefer
The fi rm is also pleased to announce 
the election of Jason M. Reefer as a 
Partner in its Pittsburgh offi ce. He is 
currently a member of the Product 
Liability Group. 

Mr. Reefer’s practice is dedicated to defending 
manufacturers of pharmaceutical products, automotive 
vehicles, and fi rearms throughout the United States. 
Mr. Reefer has litigated at all levels of state and federal 
court, including the U.S. Supreme Court, where he 
represented an amicus curiae in the seminal case, 
Mutual Pharmaceutical Co. v. Bartlett.

 Pietragallo Names Two New Partners

Elisa M. Boody
The Philadelphia offi ce of Pietragallo 
welcomed Elisa M. Boody as an Associate 
in the Qui Tam Practice Group.  Prior to 
joining the fi rm, Ms. Boody was awarded 
a Drexel Public Service Fellowship at 
the Pennsylvania Health Law Project.  
While there, she counseled low-income 
individuals on access to medical care, and 
advised clients on their rights under the 
Medical Assistance and Medicare programs.  

Alexander M. Owens
The fi rm’s Philadelphia offi ce welcomed 
Alexander M. Owens as an Associate.  He is 
a member of the fi rm’s Commercial Litigation 
Practice Group.  While in law school, Mr. 
Owens interned with Michael Erdos of the 
Court of Common Pleas in Philadelphia. 
He graduated in the top 5% of his class at 
Temple University Beasley School of Law. 

Koleen S. Kirkwood
The Pittsburgh offi ce is proud to add 
Koleen S. Kirkwood as Special Counsel 
to its roster of attorneys.  Ms. Kirkwood 
is a member of the fi rm’s Commercial 
Litigation Group, and has a distinguished 
career as a 22-year litigator. 

Douglas E. Roberts 
The Philadelphia offi ce is pleased to welcome 
Douglas E. Roberts as a Senior Associate 
working in the Government Enforcement, 
Compliance, and White Collar Litigation 
Group. He worked in the Federal Defenders’ 
offi ce before being in private practice, where he 
litigated both commercial and criminal cases.

Jim Pyrah 
Jim Pyrah joined the Pittsburgh offi ce as 
a Senior Associate in the fi rm’s Litigation 
Defense Group.  He has over 20 years’ of 
experience in tort litigation with over 100 
verdicts. 

Lee van Egmond
Lee van Egmond joined the Pittsburgh offi ce 
working as a Senior Attorney in the Business/
Corporate Practice Group. She maintains 
an active borrower fi nancing practice 
with clients in the retail, construction, 
engineering and manufacturing industries.

Pietragallo Welcomes New Lawyers
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  In Faush v. Tuesday Morning, Inc., --- 
F.3d ---, 2015 WL 7273268, at *5 (3d Cir. 
Nov. 18, 2015), the Third Circuit held that 
Tuesday Morning, Inc., a retailer hiring 
temporary employees (“temps”) from a 
temporary staffi ng agency, Labor Ready, 
could be held liable as an employer 
under Title VII and the Pennsylvania 
Human Relations Act. The Third Circuit 
refuted the argument that employees 
of traditional temp agencies are mere 
independent contractors of the various 
entities to which they provide labor, and 
further explained that both Labor Ready 
and Tuesday Morning could be liable 
under these statutes as joint employers.

   In coming to its conclusion that a 
temp may be an employee under Title VII 
and the PHRA, the Third Circuit looked 
to the common law of agency, the factors 
set forth in Nationwide Mut. Ins. Co. 
v. Darden, 112 S. Ct. 1344, 1348 (U.S. 
1992), a Supreme Court case interpreting 
ERISA, Fourth Circuit case law, and 
the broad remedial aims of Title VII in 
fi nding that Tuesday Morning could be 
deemed the plaintiff’s employer.  The 
Court of Appeals explained that while 
Tuesday Morning did not directly pay the 
temp, it did contract with Labor Ready 
on an hourly basis, and engaged in the 
functional equivalent of a traditional 

wage relationship with the plaintiff.  
Moreover, Tuesday Morning retained 
the ability to request replacements for 
temps (akin to fi ring an employee) and 
exerted control over the temp once 
on-site, determining his assignments 
and job duties in essentially the same 
manner as with its traditional, permanent 
employees.  The terms of the contract at 
issue also suggested an employment, as 
opposed to an independent contractor, 
relationship, describing the workers 
as “temporary employees,” with the 
retailer promising to abide by various 
employment laws.  On those facts, the 
court held that a rational jury could fi nd 
that Tuesday Morning was the temp’s 
employer.

   Faush largely negates any distinction 
between permanent and temporary 
employees as to the general scope of 
Title VII and the PHRA, opening the 
door to a new class of cases that may 
be brought by temporary employees.  
Yet it also leaves open a substantial 
question concerning liability for 
harassment claims.  Under the Ellerth-
Faragher line of cases, an employer 
may avoid liability in a harassment 
claim which does not culminate in 
a tangible employment action if the 
employer shows (1) it has taken 

reasonable steps to prevent and correct 
such discriminatory misconduct and 
(2) the plaintiff unreasonably failed 
to avail himself or herself of those 
measures; the principle being that an 
employer should not be held liable if 
it has diligently endeavored to reduce 
the risks of and rectify discriminatory 
hostility by its employees.  

 The question that remains in the 
wake of Faush is what sort of measures 
a temporary employer must take to 
protect itself under Ellerth-Faragher 
when the plaintiff is a temporary 
employee.  Employers often go to great 
lengths to establish systems to prevent 
and report discriminatory behavior, 
and then to apprise their permanent 
employees of those systems, providing 
training to identify, report, and rectify 
instances of harassment.  It remains to 
be seen whether, and to what extent, 
the burdens under the Ellerth-Faragher 
cases are lessened in cases of temporary 
employees. 
For more information, please contact 
Alexander M. Owens, an associate in 
the fi rm’s Commercial Litigation Practice 
Group, at (215) 988-1453 or via e-mail at 
AMO@Pietragallo.com.

Faush v. Tuesday Morning

By Alexander M. Owens, Esq. 

Philadelphia Bar Association Welcomes Their 89th Chancellor, Gaetan J. Alfano continued from page 1

admission to the bar, it emphasizes 
the importance of professional 
responsibility and character in the 
legal profession.

   For 10 years, Mr. Alfano 
served as a commissioner 
for a bi-state agency, the 
Delaware River Joint 
Toll Bridge Commission. He was 
appointed vice chair, the highest 

position in Pennsylvania, under the 
leadership of both Gov. Edward G. 
Rendell and Gov. Thomas W. Corbett.

“We are honored to share the energy, talent 
and integrity of our partner, Gaetan Alfano, 

with the Membership and Staff  of the No. 1 Bar 
Association in America.” ~Bill Pietragallo

and admiration of his peers. He 
enters the role of Chancellor with 
exemplary credentials and the whole-

hearted support of the 
Association membership.

     Mr. Alfano and his 
wife live in Wallingford, 
Pennsylvania, and have two 
daughters, Megan and Betsy.

 Over the course of his career, 
Mr. Alfano has earned the respect
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What the Yates Memo Means for Federal 

Criminal and Civil Corporate Investigations

By Marc S. Raspanti, Esq. and Douglas E. Roberts, Esq.

The Department of Justice 

Has Vowed to Target 

Individual Wrongdoers

 
 In September of this year, Deputy 

Attorney General of the United 
States, Sally Quinlan Yates, issued a 
memorandum (the now famous “Yates 
Memo”) that sets forth various policies 
purportedly aimed at ensuring that 
culpable individuals are held responsible 
for corporate wrongdoing.   Per the 
Yates Memo, both criminal and civil 
investigations will now focus on 
individuals – and not just corporations 
– from their inception.  Absent 
extraordinary circumstances, resolutions 
with corporations will no longer 
immunize individuals, who are typically 
high-level executives, from criminal 
or civil liability.  Corporations, in turn, 
are required to conduct appropriate 
internal investigations and provide 
all relevant facts about individuals 
involved in misconduct if they are to 
receive any credit for cooperating with 
the government.  These guidelines 
seem to respond to Congress which has 
long chided the Department of Justice 
(“DOJ”) for being too soft on culpable 
executives.

  In public remarks just two weeks 
after the release of the Yates Memo, 
Assistant Attorney General Leslie 
Caldwell highlighted several previous 
cases as examples of how she expects 
the principles of the Yates Memo to be 
applied.   Among the cases she cited 
was the Foreign Corrupt Practices Act 
(“FCPA”) matter involving Alstom, 
S.A., the French power company, which 
was resolved in December 2014.  Alstom 
entered a plea of guilty for violating the 
FCPA, and agreed to pay a penalty of $772 
million.  Its Swiss subsidiary pleaded 
guilty to conspiracy to violate the anti-
bribery provision of the FCPA, and two 
U.S.-based subsidiaries also admitted to 

conspiring to violate the FCPA and entered 
into Deferred Prosecution Agreements.  The 
Alstom investigation resulted in criminal 
charges against fi ve individuals, including 
four corporate executives, in connection 
with the bribery scheme.  Assistant 
Attorney General Caldwell explained that 
the fi nal global corporate resolution with 
Alstom was based, at least in part, on what 
she described as the company’s failure to 
voluntarily disclose the misconduct, and its 
refusal to cooperate with the investigation 
until years later after several company 
executives had been charged.

 Significantly, the policy regarding 
cooperation credit will soon be 
memorialized in the United States 
Attorney’s Manual, which is the offi cial 
compendium of policies and guidelines that 
prosecutors must follow in investigating 
and litigating cases.  In November, Deputy 
Attorney General Yates announced that the 
DOJ is revising its Principles of Federal 
Prosecution of Business Organization to 
refl ect that providing all available and 
relevant facts about individual wrongdoers 
is now a threshold requirement to receive 
cooperation credit, as opposed to a 
factor that the government considers in 
determining whether and how much credit 
is appropriate.  Both criminal and civil 
prosecutors will be instructed to apply this 
new standard.   

Prudent Companies and 

Individuals Should Take 

Heed

 Time will tell whether these policies 
will ultimately change the way the DOJ 
prosecutes white collar criminal and civil 
cases.  The Department recently announced 
plans to add 10 prosecutors to the FCPA 
Unit, thereby increasing its ranks by 50%, 
a move that signals increased enforcement 
and perhaps the more aggressive pursuit 
of individuals.   Deputy Attorney General 
Brent Snyder of the Antitrust Division 

touted the November 10 indictment of 
three Japanese auto parts executives 
for their alleged involvement in a bid-
rigging conspiracy as “another reminder 
that antitrust violations are not just 
corporate offenses but also crimes by 
individuals. The Antitrust Division 
will continue to vigorously prosecute 
executives who orchestrate their 
companies’ efforts to break the law.”  
According to the DOJ, the indictment 
of drug manufacturer Warner Chilcott’s 
former president for his alleged 
participation in a physician kickback 
scheme sends the same message: “The 
Department will continue to hold 
companies and responsible individuals 
accountable when they use improper 
incentives, like those alleged here, to 
promote their products.” 

 Investigations in these matters, 
however, surely began long before the 
Yates Memo was issued and, in any 
event, a few cases do not necessarily 
demonstrate a shift in focus for an 
organization as large and as complex  
as the DOJ.  Indeed, skeptics will argue 
that agency offi cials have emphasized 
the need to target individuals since the 
aftermath of the 2008 banking collapse, 
but that the emphasis has had little 
effect in the way cases are prosecuted.  
Moreover, former Deputy Attorney 
General James Cole has suggested that 
the government eventually will have to 
walk back its “all-or-nothing” approach 
to cooperation because the stringent 
standard for credit will discourage 
corporations from providing any 
assistance at all.    

  But, as former Deputy Attorney 
General Cole recognizes, any retreat 
likely would come in the future, given 
the emphasis the DOJ has put on the 
new policy prescriptions. Especially 
signifi cant is the fact that the U.S. 
Attorney’s Manual was revised to 

continued on page 7
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Are you FCPA Compliant? continued from page 2

For more information, please contact Marc 
S. Raspanti, a founding partner in the fi rm’s 
Government Enforcement, Compliance, 
Internal Investigations, federal and state 
White Collar Litigation practice group, 
at (215) 988-1433 or via e-mail at MSR@
Pietragallo.com. 
Douglas K. Rosenblum, a partner 
and Certifi ed Fraud Examiner in the 
Government Enforcement, Compliance, 
and White Collar Litigation practice group, 
at (215) 988-1464 or via e-mail at DKR@
Pietragallo.com. 

The analysis of potential FCPA 
violations is highly fact-specifi c.  The 
government has made clear that it will not 
prosecute cases of isolated, de minimus 
expenditures on meals, taxi fares, or 
promotional materials.  However, some 
facts will certainly raise red fl ags: gift 
of vehicles, furs, and expensive trips, for 
example.  Repeated gifts and/or secret 
gifts add to the circumstantial evidence 
that those items were transferred with an 
illicit purpose or were, at the very least, 
more than just a token demonstration of 
respect or gratitude that is permissible 
under the law.

Public Companies Have 

Heightened Exposure 

Under the Act

The accounting and reporting prong 
of the FCPA applies to issuers, their 
subsidiaries, and affi liates.  The statute 
applies both civil and criminal liability 
to entities who misstate fi nancial records, 
falsely certify books and records, and/
or fail to implement properly designed 
internal controls.  Many of these 
requirements are the same as those found 
in the Sarbanes-Oxley Act and related 
regulations.  The distinction, however, 
between civil and criminal liability under 
this prong is the intent requirement of 
“willfulness.”

Publicly- traded companies fi le fi nancial 
statements each year that are audited by 
independent accounting fi rms.  For those 
companies who blindly rely on those 
auditors, and believe additional scrutiny 
is not needed, think again.  Generally, § 
10 of the Exchange Act, 15 U.S.C. § 78j-
1, requires external auditors to report any 
perceived illegalities to the appropriate 
levels of management within the subject 
company.  However, if the company does 
not take appropriate steps to investigate 
and/or correct those issues, the auditor 
must notify the SEC.  Revisiting the 
above checklist on a routine basis could 
prove to be a useful tool to avoid such 
situations. 

abruptly on June 15, 2015 with a guilty 
plea to a lesser included charge under a 
theory of conscious avoidance of FCPA 
violations.  Apparently, this dramatic 
turn of events stemmed from perjury 
at trial committed by the government’s 
key witness.  Once exposed to 20 years 
in prison, Mr. Sigelman walked out of 
the courthouse on probation for the next 
three years.  

The Sigelman case is intriguing not just 
because of high courtroom drama, but 
also for what was absent from the case: the 
company as a co-defendant. PetroTiger 
self-disclosed its FCPA violations to 
the government, retained competent 
private counsel to conduct a thorough 
internal investigation, and cooperated 
with government investigators and 
prosecutors.   It is clear that cooperation 
and pragmatism can sometimes relieve 
corporate entities from prosecution.  
While the government might forego 
extensive punishment of the corporation, 
it might still seek imprisonment for the 
offi cers of that very same company.

The stakes are high in FCPA 
investigations.  Adherence to the above 
10-point checklist will not guarantee a 
pass by the Department of Justice, but it 
will provide you and your organization 
with the knowledge base necessary 
to react in an effective and effi cient 
manner with minimal disruption of your 
operations.

 

Individuals Face 

the Possibility 

of Imprisonment; 

Companies Do Not

Debarment and hefty fi nes can serve 
as powerful deterrents for business 
organizations.  However, organizations 
act through their directors, executives, 
and responsible corporate offi cers, and 
those individuals are also subject to 
the jurisdiction of the FCPA.  Recently 
the government has been increasing its 
prosecution of individuals for violations 
of the FCPA.  This trend is sure to 
continue in light of the September 2015 
memorandum written by Deputy Attorney 
General Sally Quillian Yates detailing a 
shift in Department policy.  Under the 
now famous “Yates Memo,” the United 
States will seek to hold individuals 
accountable for corporate wrongdoing.  
In years past, all too often the government 
resolved criminal investigations of 
corporate entities with a corporate plea or 
deferred prosecution agreement, a civil 
settlement agreement, a stiff fi ne, and 
perhaps the installment of a compliance 
monitor within the company.  The civil 
settlement agreements often included 
releases of owners, offi cers, directors, 
and employees of the same corporations.  
Those days are done according to Deputy 
Attorney General Yates.

On August 12, 2015 the government 
announced the prosecution of Vicente 
Garcia.  Mr. Garcia is a United States 
citizen and former head of Latin American 
sales for technology giant SAP.  The case 
includes an SEC administrative cease 
and desist action, coupled with a criminal 
information fi led by the Department of 
Justice alleging conspiracy to violate the 
FCPA.  Mr. Garcia purportedly made 
corrupt payments to secure millions of 
dollars in sales of software licenses.  

Another highly-publicized prosecution 
of an individual under the FCPA was that 
of PetroTiger CEO, Joseph Sigelman, in 
the U.S. District Court for the District of 
New Jersey.  Mr. Sigelman’s trial ended 
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Are You FCPA Compliant?

By Marc S. Raspanti, Esq. and Douglas K. Rosenblum, Esq., CFE

The Anti-Bribery 

Provisions of the FCPA are 

Far-Reaching

The FCPA has gained notoriety because 
of its expansive jurisdiction.  The anti-
bribery provisions of the FCPA apply to 
“issuers” as well as “domestic concerns.”  

Under 15 U.S.C. § 78dd-1, issuers are 
companies publicly traded on any of 
the American exchanges.  “Domestic 
concerns” under § 78dd-2 are not traded 
publicly, but are American citizens, entities, 
nationals, residents of the United States, 
entities organized under the laws of the 
United States, or entities with a principal 
place of business in the United States.  
Regardless of whether the alleged act in 
furtherance of a corrupt payment occurred 
within the borders of the United States or 
abroad, issuers and domestic concerns are 
subject to the FCPA.

Foreign nationals are also subject to the 
FCPA in certain circumstances.  Foreign 
citizens or entities organized under the 
laws of another country are subject to the 
jurisdiction of the FCPA if they commit 
acts within the borders of the United 
States in furtherance of a corrupt payment.  
Although jurisdiction in these cases is 
clear, it can be diffi cult for the United 
States to satisfy a monetary judgment or 
extradite responsible corporate offi cers.

The FCPA is powerful in its scope and 
jurisdiction, but it is not a strict liability 
statute.  The government must prove that 
the defendant paid, offered to pay, or 
promised to pay corruptly.  The statute 
itself does not defi ne this state of mind.  
A Resource Guide to the United States 
Foreign Corrupt Practices Act published by 
the Criminal Division of the Department 
of Justice and the Enforcement Division of 
the SEC on November 14, 2012 provides 
guidance.  In that Guide, the government 
makes clear that in passing the FCPA, 
Congress adopted the meaning of corruptly 
ascribed to the term in the domestic bribery 
statute found at 18 U.S.C. § 201: “an intent 
or desire to wrongfully infl uence the 
recipient.”  See H.R. Rep. No. 95-640, at 
7.  The government must prove this mental 
state of the defendant beyond a reasonable 
doubt in order to secure a criminal 
conviction under the FCPA.

 In today’s international marketplace, 
it is critical to keep in mind the reach of 
American federal statutes which have 
signifi cant impact on foreign jurisdictions.  
The Foreign Corrupt Practices Act 
(“FCPA”), enacted in 1977, contains 
two key provisions: (1) a prohibition 
on bribery of foreign offi cials, and (2) 
accounting and reporting provisions for 
companies registered with the Securities 
and Exchange Commission (“SEC”).  15 
U.S.C. §§ 78dd-1-3.  The Department of 
Justice has increasingly made headlines 
using this powerful law.  In 2014 alone, the 
United States prosecuted seven corporate 
FCPA enforcement actions.  In just those 
seven cases, the Department of Justice 
collected $1.25 billion in criminal fi nes – 
an all-time record. 

  The anti-bribery provision of the FCPA 
criminalizes the “offer, payment, promise 
to pay, or authorization of the payment of 
any money, or offer, gift, promise to give, 
or authorization of the giving of anything 
of value” to foreign offi cials for the 
purpose of obtaining or retaining business.  
Id. at § 78dd-1(a).  There is an exception 
for payments or gifts made “to expedite 
or secure the performance of a routine 
governmental action.”  Id. at §78dd-1(b).  
The statute also provides two interesting 
affi rmative defenses.  Defendants may be 
excused from liability if (1) the payment 
was legal under the written laws of the 
recipient’s country; or (2) the payment was 
a “reasonable and bona fi de expenditure” 
toward specifi c, enumerated ends.   Id. at 
§ 78dd-1(c).

A Helpful Checklist

  If your company operates overseas, it     
is time and money well spent to review the 
following aspects of your business:
 

continued on page 3

    (1)  Identify the nature of your business 
and all sectors in which you operate;

 

  (2) Identify all nations in which you        
operate and/or engage in commerce;

    (3) Research the Corruptions Perception 
Index published by Transparency 
International (a global coalition with the 
mission to stop corruption and promote 
transparency, accountability and integrity 
at all levels and across all sectors of society) 
for each nation in which you operate 
and/or engage in commerce (available at 
www.transparency.org);

  (4) Identify all public/governmental 
agencies to whom you market and/or sell 
products and services;

    (5)  Inventory the strengths and weaknesses 
of your corporate internal controls;

    (6)  Identify all executives and employees 
responsible for compliance with federal 
statutes and regulations;

     (7)  Revisit record keeping and accounting 
procedures for all international transactions 
to  ensure accurate characterization of all 
expenditures;

 (8) Implement an anonymous hotline 
for employee concerns with measurable 
follow-up and accountability for addressing 
each call in a timely manner;

 (9) Revisit the content of employee 
compliance training on an annual basis; 
and

  (10) Develop an ongoing relationship 
and exchange of information with 
knowledgeable external legal counsel.
 

Named “Best Law Firm” by U.S. News & World Report
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     U.S. News & World Report named 
Pietragallo Gordon Alfano Bosick & 
Raspanti, LLP a 2016 Tier 1 Metro “Best 
Law Firm” in four practice areas in 
Pittsburgh and Philadelphia. These four 
practice areas are Commercial Litigation, 
Health Care Law, Personal Injury 
Litigation, and Workers’ Compensation 
Law.

    In addition to the Tier 1 Metro 
ratings, Pietragallo was also named a 
Tier 2 Metro “Best Law Firm” for the 
practice areas of Litigation – Intellectual 
Property, Litigation – Patent, Medical 
Malpractice Law, Patent Law, Product 
Liability Litigation, and Trademark Law. 
Pietragallo has also been named a Tier 

1 Metro “Best Law Firm” in previous 
years in 6 major practice areas.

    Firms included in the 2016 “Best 
Law Firms” list are recognized for 
professional excellence with persistently 
impressive ratings from clients and 
peers. Achieving a tiered ranking signals 
a unique combination of quality law 
prac tice and breadth of legal expertise.

      The 2016 rankings are based on the 
highest number of participating fi rms and 
highest number of client ballots on record. 
To be eligible for a ranking, a fi rm must 
have a lawyer listed in The Best Lawyers 
in America©, which recognizes the top 
four percent of practicing attorneys in 

What the Yates Memo Means for Federal Criminal and Civil Corporate Investigations continued from page 6

For more information, please contact Marc 
S. Raspanti, a founding partner in the fi rm’s 
Government Enforcement, Compliance, 
Internal Investigations, federal and state White 
Collar Litigation practice group, at (215) 988-
1433 or via e-mail at MSR@Pietragallo.com. 
Douglas E. Roberts, a senior associate in the 
fi rm’s Government Enforcement, Compliance, 
and White Collar Litigation Practice Group, 
at (215) 988-1431 or via e-mail at DER@
Pietragallo.com.

incorporate the Yates Memo.  Many 
prosecutors refer to the Manual as “the 
Bible,” and they often cite its passages 
as justifi cation for the decisions they 
make in litigating cases.  In light of 
these revisions, it would be prudent for 
companies and individuals alike to take 
the Yates Memo’s policies seriously.   

Early Consideration of 

Separate Counsel For 

Directors, Officers, and 

High-Level Employees is 

Essential

    In particular, the Yates Memo and 
the corresponding revisions to the U.S. 
Attorney’s Manual should infl uence one 
signifi cant threshold tactical decision: 
Whether and when corporations should 
hire separate, independent counsel to 
represent their directors, offi cers, or 
employees who may be implicated in an 
investigation of potential misconduct? 
In light of the new DOJ policies, this 
decision should be made at the inception 
of an internal investigation, or at least as 
soon as the potential misconduct of an 
individual is revealed. Failure to do so 
could result in a myriad of ethical and 

confl ict concerns.
 The Delaware indemnifi cation statute, 

8 Del. Gen. Corp. Law § 145, provides 
corporations with a broad right to 
indemnify against reasonably incurred 
attorneys’ fees by any director, offi cer, 
employee, or agent “who was or is a 
party or is threatened to be made a party” 
to any legal proceeding.  Exercising 
the right to indemnify ensures that 
individuals subject to potential litigation 
have access to independent counsel, 
thus reducing the risk for troublesome 
confl icts of interest between individuals 
and the corporation.  Those confl icts 
are likely to arise early in the internal 
investigation, long before legal action 
is initiated or threatened, now that 
companies desiring cooperation credit 
are required to reasonably investigate 
potential misconduct and provide all 
relevant facts regarding individual 
wrongdoers. 

  Finally, corporations and individuals 
should keep in mind that the Yates 
Memo instructs prosecutors to focus 
on individuals from the very outset of 
a DOJ investigation. Thus, by the time 
the government notifi es a corporation 

that it is being targeted for criminal or 
civil wrongdoing, the government may 
already believe that certain individuals 
are or may be culpable.  In such instances, 
it is imperative that both the corporation, 
in its own right, and any individuals who 
may be in the government’s crosshairs 
each secure separate and independent 
representation.  In that regard, the Yates 
Memo should not trigger panic among 
corporate executives, as it is consistent 
with principles that the DOJ has observed 
for quite some time. Rather, the importance 
of making the decision to hire separate 
counsel for potential individual targets 
is consistent with an overall disciplined 
approach to government investigations that 
will increase the opportunity to mitigate 
risk under diffi cult circumstances. 

the US. Over 12,000 attorneys provided 
over 330,000 law fi rm assessments, and 
almost 7,000 clients provided close to 
20,000 evaluations. Outside lawyers 
also voted on expertise, responsiveness, 
integrity, cost effectiveness, whether they 
would refer a matter to that fi rm, and 
whether they would consider that fi rm a 
worthy competitor. In addition, to provide 
personal insight, a new Law Firm Leaders 
Survey was implemented in the decision-
making process.
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   Our partner, Gaetan J. Alfano, is serving 
as the 89th Chancellor of the Philadelphia Bar 
Association. A consummate professional, he 
will lead the Philadelphia Bar Association 
through 2016 to secure a bright future for 
the Association and its membership.

    “I am humbled to have the opportunity to 
serve at the helm of the nation’s oldest and 
best bar association,” said Mr. Alfano. “We 
wouldn’t be who we are if it weren’t for the 
engaging work of our members.”

     In addition to his civic service, Mr. Alfano 
serves as co-chair of the litigation practice 
group. He has extensive trial and appellate 
experience, having represented individuals, 
businesses and corporations in a variety of 
commercial and employment matters.

    Prior to entering civil practice, Mr. Alfano 
was an assistant district attorney under 
District Attorney Edward G. Rendell. He has 
also served as a senior hearing committee 
member of the Disciplinary Board of the 
Supreme Court of Pennsylvania.

  As the 2016 Chancellor, he is committed 
to community service. He is a proud member 
and past Chancellor of the Justinian Society, 
composed of Italian-American lawyers 
and judges, where he was treasurer of its 
charitable arm, the Justinian Foundation. 
He is also a member of the Pennsylvania 
Board of Law Examiners. An organization 
empowered by the Supreme Court of 
Pennsylvania to evaluate candidates for 

Philadelphia Bar Association Welcomes Their 

89th Chancellor, Gaetan J. Alfano

Gaetan J. Alfano, center, joined by Marc S. Raspanti, left, and William Pietragallo, right.
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