PIETRAGALLO

PIETRAGALLO GORDON ALFANO

BOSICK & RASPANTI, LLP

CONSTRUCTION LEGAL EDGE

SPRING 2016

This newsletter is informational only and should not be construed as legal advice. © 2015, Pietragallo Gordon Alfano Bosick & Raspanti, LLP. All rights reserved.

ARTICLES CONTAINED IN THIS ISSUE OF THE CLE:

1
2
3

N

MECHANIC'S LIENS AND BANKRUPTCY: SURVIVING AUTOMATIC STAY

SEVEN CYBER RISK STAKEHOLDERS AND WHY THEY MATTER

THE SPEARIN DOCTRINE: CONTINUED RELEVANCE AND DEVELOPING
DISTINCTIONS

[F IT'S NOT BROKEN, WE WON'T PAY TO FIX IT

CONSTITUTIONAL LIMITATION OF UNION PICKETING OF CONSTRUCTION
SITE

WHAT THE YATES MEMO MEANS FOR FEDERAL CRIMINAL AND CIVIL
CORPORATE INVESTIGATIONS

MECHANIC’S LIEN AND BANKRUPTCY: SURVIVING THE
AUTOMATIC STAY

One of the biggest concerns for any party involved with a construction project is the
possibility of financial distress from one of the project participants. While contractors may
take solace in their right to exercise a mechanic’s lien under Pennsylvania law, how is this
right best exercised when another party approaches bankruptcy? A valid mechanic’s lien
will significantly improve the chances of repayment by providing a lien against collateral for
security of the debt, but completing all the steps necessary for a valid lien, including the
requisite notices and filings, can be a lengthy process. What if the other party is declared
bankrupt before the contractor is able to complete all steps necessary to perfect the valid

mechanic’s lien?

Once a debtor enters bankruptcy, either voluntarily or involuntarily, an entirely new set of
rules become applicable to the debt collection. First among these new rules is the injunction
known as the automatic stay. Found in § 362 of the Bankruptcy Code, the automatic stay is
of the most fundamental and broadest provisions in bankruptcy. As suggested by the name,
the automatic stay immediately prohibits all creditors from taking steps to collect payment
from the bankrupt debtor. While intended to give the debtor breathing room while it aligns
its financial affairs, the automatic stay can result in serious trouble for creditors who have not
been paid and who have not perfected a lien. Without a valid and perfected lien, parties risk
becoming general unsecured creditors unlikely to receive any payment at the conclusion of

the bankruptcy.



Fortunately, a mechanic’s lien presents one of the rare instances where a creditor may take
action after the commencement of the bankruptcy, and during the automatic stay, in order
to secure, and improve, its right to repayment. Pursuant to § 362(b) of the Bankruptcy
Code, an exception to the automatic stay exists to allow creditors to perfect and maintain a
lien in relation to powers provided to the bankruptcy trustee under § 546(b). According to
§ 546(b)(1), the trustee’s powers allow for the post-petition perfection of a lien if that right
to perfect arose prior to the commencement of the bankruptcy action. A creditor thus can
perfect a lien despite the commencement of a bankruptcy case if it can demonstrate that the

right to perfect arose prior to the debtor declaring bankruptcy.

Pennsylvania’s mechanic’s lien law provides that the right to perfect the lien is not
determined by the date that the creditor filed the necessary paperwork to perfect. Instead,
perfection is determined by the date that the party asserting the lien first provided materials
for the project. 49 PS. § 1508; Keller v. Denmead ¢ Son, 68 Pa. 449 (1871). The mechanic’s
lien therefore “relates back” from the date of filing to the date that the claimant first
provided materials or began commencement on the project. Accordingly, while a mechanic’s
lien may be filed months after a claimant actually completes the work, under the “relate
back” application, the priority and perfection of the claimant’s mechanics’ lien jumps back to

commencement of the project.

As confirmed by /n re Yobe Elec., Inc., 728 E2d 207 (3d Cir. 1984) Pennsylvania’s “relate
back” rule allows a claimant to perfect a mechanic’s lien even after a bankruptcy has
commenced and to fit in the § 546(b)(1) exception to the automatic stay. Because the law
treats the mechanic’s lien as perfected at the commencement of the project, the lien action is
treated as if it was filed before the bankruptcy was filed, allowing a lien claimant who would
otherwise be an unsecured creditor to greatly improve its position to that of a secured lien
holder after commencement of the bankruptcy. While the claimant may still be prevented
from enforcing the lien during bankruptcy, by becoming a secured creditor the claimant

substantially improves its chance of repayment.

Exceptions such as this show that while bankruptcy can disrupt any project, a bankruptcy
does not necessarily mean that a contractor should give up on its attempt to get payment. By
utilizing exceptions found in the bankruptcy code, a contractor may still take steps to perfect

a secured interest and substantially improve its right of repayment.

FOR MORE INFORMATION, CONTACT JOHN W. KETTERING AT
JK@PIETRAGALLO.COM.

SEVEN CYBER RISK STAKEHOLDERS AND WHY THEY MATTER

Imagine you're the CFO at a firm involved in sensitive M&A discussions with your bankers
and you receive an email asking for a small bit of non-public information on your company,

the kind you've passed on before. You send the information — and later find you were the



victim of a sophisticated cyber attack.

Now imagine you're in charge of operations at a manufacturing facility. Out of the blue,
your employees report that they have lost control of key systems. It’s impossible to shut
down a blast furnace correctly, endangering the safety of employees and others and

threatening massive damage. You, too, have been the subject of a cyber-attack.

These events underscore the new reality in cyber risk management: It is no longer just an IT
issue. Everyone — from individual employees to risk managers to your board of directors —

now has a stake in managing cyber risk comprehensively, across the enterprise.

Following are seven key stakeholders to consider as you look at your cyber risk management

strategy:

1. Risk manager: Risk managers can ensure various stakeholders are connected in
terms of assessing, managing, and responding to cyber threats. Understanding the evolving

cyber insurance market and overall risk finance options is also important.

2. CFO: Concerns range from the potential costs of a cyber event and what the

impact could be on the bottom line to the security of the office’s sensitive information.

3. CEO/Board of Directors: Accountable for overall business and company
performance, they have a fiduciary duty to assess and manage cyber risk. Regulators,
including the Securities and Exchange Commission and Federal Trade Commission, have

made clear they expect companies’ top leadership to be engaged on the issue.

-+, Legal/Compliance: As regulations around cyber develop, legal and compliance roles
become increasingly important in keeping other stakeholders informed and engaged. And, if

a cyber incident occurs, lawsuits often follow within hours.

5. Operations: Maintaining daily operations, business processes, and workplace

stability is critical during a cyber event.

6. Human Resources/Employees: Simple errors — or deliberate actions — by
employees can lead to costly cyber incidents. Training on best practices is critical, especially

with the rise in sophisticated “spear phishing” attacks targeting specific employees.

7. Customers/Suppliers: Interactions with customers and vendors can open you up to
an attack. You need to understand the protections they have in place so they don’t become

the weak point in your cyber defenses.

Protecting your organization’s data and individuals’ privacy is becoming more difficult by
the day. Successful cyber defense strategies are comprehensive and multi-pronged. A critical

component requires understanding and defining the roles and responsibilities of all key

stakeholders.

TOM REGAN IS THE CYBER PRACTICE LEADER OF MARSH.



THE SPEARIN DOCTRINE: CONTINUED RELEVANCE AND
DEVELOPING DISTINCTIONS

In the background of any construction project looms the potential for a crippling
construction defect claim. Typically, these claims fall under a breach of warranty theory and,

more often than not, contractors are the parties finding themselves in the crosshairs.

Owners and developers often seek to recoup from contractors the additional costs associated
with repairing construction defects, threatening to turn an otherwise successful project
for a contractor into an economic loss. Thankfully for contractors, over a century ago the
Supreme Court of the United States rendered an opinion in United States v. Spearin, 248
U.S. 132 (1918), which is called the “Spearin Doctrine”, that remains to this day both an
effective and versatile strategy for any contractor faced with a defect claim and is in every

construction litigator’s playbook.

In Spearin, the Supreme Court held that a contractor will not be liable to an owner for loss
or damage resulting solely from defects in the plan, design, or specifications provided to the
contractor. In the words of the Court, where “the contractor is bound to build according to
plans and specification prepared by the owner, the contractor will not be responsible for the
consequences of defects in the plans and specifications.” Accordingly, the Supreme Court
effectively established that a project owner provides an implied warranty — sometimes referred
to as an implied warranty of constructability — that if its plans and design specifications are

complied with, the contractor’s workmanship will be legally adequate.

For lawyers representing contractors in litigation, a contractor can deploy the Spearin
Doctrine not just from a defensive posture (e.g., to shield itself from potential liability to
an owner arising out of the consequences of defective plans and specifications), but from
an offensive posture as well (e.g., to bring a claim against an owner for the added expense
incurred as a result of defective plans and specifications). However, the successful execution

of a Spearin Doctrine argument requires an awareness of a growing trend.

Although the bedrock principles of the Spearin Doctrine remain, as with many 100-year-old
common-law credos, the Spearin Doctrine has begun to undergo a modernization. Over the
last twenty five years or so, contractors litigating construction defect claims have experienced
kinks in the Spearin armor, especially in the public sector, where government and taxpayer
funded projects pervade. Motivated in part by public policy concerns for economical and
timely efficiencies, the favoring of defect-free construction, and the growing sophistication
of contractors (e.g., designers and owners argue that contractors should be held accountable
for building to plans and specifications that contain recognizable, or easily discoverable,
design flaws), over the years courts have modified the Spearin Doctrine. The modern trend
in the application of the Spearin Doctrine — and, by extension, the assigning of liability in
construction defect claims — hinges on whether the defective specification relied upon by the

contractor is a “performance” specification or a “design” specification. See, e.g., PCL Constr.



Servs., Inc. v. United States, 47 Fed. Cl. 745 (2000).

While design specifications describe “in precise detail the materials to be employed and the
manner in which the work is to be performed,” performance specifications set forth “an
objective or standard to be achieved” whereby the “successful bidder is expected to exercise
his ingenuity in achieving that objective or standard of performance.” See A.G. Cullen
Const., Inc. v. State System of Higher Educ., 898 A.2d 1145, 1146 (Pa. Commw. Ct. 2000);
see also Aquatrol Corp. v. Altoona City Auth., 296 Fed. Appx. 221, 224 (3d Cir. 2008). Said
another way, design specifications explicitly state how the contract is to be performed and
permit no deviations, but performance specifications specify the results to be obtained,

leaving the contractor to determine how to achieve the results. /d.

In Pennsylvania and elsewhere, courts have been applying the Spearin Doctrine to only
those cases where the contractor relies on the owner’s design specifications. See the recently
decided Equitrans Services, LLC v. Precision Pipeline, LLC, 2015 WL 9582963 (W.D.Pa. Dec.
31, 2015) (citing to A.G. Cullen, at 1156); Rhone Poulenc Rorer Pharms., Inc. v. Newman
Glass Works, 112 F3d 695 (3d Cir. 1997); see also George Sollitt Constr. Co. v. United States,
64 Fed. Cl. 229, 296-297 (2005); Willamette Crushing Co. v. State Dept. of Trans., 932 P.2d
1350, 1353 (Ariz. App. 1997).

However, determining whether a specification is design or performance can be a challenging
task for any modern court, which in-turn can yield unpredictable outcomes, especially
in those cases where a particular specification combines elements of both design and
performance. Courts look to the degree of discretion that exists within a given specification
in making these designations, because fundamentally “discretion serves as the touchstone for
assessing the extent of implied warranty and intended liability.” Connor Bros. Constr. Co.,
Inc. v. United States, 65 Fed. Cl. 657, 685 (2005). On the specification spectrum, design
specifications afford very little discretion to the contractor, while performance specifications

afford much.

Avoiding the potential pitfalls of construction defect claims requires contractors, designers,
and owners alike to raise questions, front-run ambiguities, and address confusion when
performing construction projects. Maintaining the Spearin Doctrine’s utility requires an
awareness of the often nuanced distinction between design and performance specifications,
especially in complex construction projects involving constantly evolving specifications and

tasks executed by and between multiple parties.

FOR MORE INFORMATION, CONTACT JASON KREPS AT JSK@PIETRAGALLO.
COM.

IF IT’'S NOT BROKEN, WE WON'T PAY TO FIX IT

Commercial general liability (“CGL”) policies often form the backbone of a contractor’s

risk control program. They expect that their CGL policy will mitigate the harm in the event



of an accident. If the bucket of one of the contractor’s track hoes accidently demolishes a
property owner’s prized topiaries, then the contractor will turn to the CGL carrier for
coverage. What if the contractor’s work does not cause any actual damage, but still causes
the owner to lose the use of some portion of the property until the work can be redone?
Assuming the improper work constitutes an “occurrence” triggering the CGL to begin with
- and in Pennsylvania, for example, this is a big “if” - then the “impaired property” exclusion

comes into play.
The Impaired Property Exclusion

The impaired property exclusion is a “business risk” exclusion. Like the exclusions for
damage to “your work” or “your product,” it is another way of telling the insured that a
CGL only covers fortuitous events - losses that arise out of accidents - not the bad results
of a job poorly done. I once heard it put this way: “it’s insurance against the unforeseen, it’s
not a performance bond.” The exclusion for “your work” tells the insured contractor that
the owner’s damages for your deficient work are not covered. The contractor did something
wrong and the only claim against the policy is the cost of redoing the contractor’s work.
Think “bad work, fine materials.” The exclusion for “your product” tells the insured
contractor that the cost of replacing the product itself is not covered. The issue is the product

itself, be it a concrete footer or a residential home. Think “fine work, bad materials.”

What if the contractor’s work or product causes the project to be delayed or some portion of
the house to be unusable? In other words, what if the claim is that the insured contractor did
not do what it was supposed to do and, while nothing was broken, the owner could not use
the building as expected until the contractor’s work was replaced? That is where the impaired

property exclusion comes in.

The exclusion is usually found in Exclusion “m” of the CGL form and contains language

similar to the following:

Damage to Impaired Property or Property Not Physically Injured.
“Property damage” to “impaired property” or property that has not been physically

injured, arising out of:

(1) A defect, deficiency, inadequacy or dangerous condition in “your product” or

<« »
your work”; or

(2) A delay or failure by you or anyone acting on your behalf to perform a contract

or agreement accordance with its terms.

This exclusion does not apply to the loss of use of other property arising out of sudden
and accidental physical injury to “your product” or “your work” after it has been put to its

intended use.

Put simply (or more simply, anyway), the exclusion applies when the insured contractor’s

defective work or product creates a “loss of use.” A loss of use means the contractor’s work



made the building, or whatever the final product was, unusable in whole or in part. It can
also be a delay in the project caused by the defective work. In order for the exclusion to
apply, there can be no actual damage to the property except for damage caused by repair
or replacement of the defective work. In other words, the contractor’s work is defective,
replacement of the work will fix the problem, and the only actual property damage (if any)

results from the removal and repair of the contractor’s work.

Two simple examples can help explain where this exclusion fits in:

« An excavator graded and compacted the site for a new supermarket. The general
contractor realized that the excavator’s work was improperly done when it began doing
the foundation work. The general contractor had to have the excavator’s work redone,
delaying the project, incurring additional costs, and costing the owner lost revenues due
to the delay of its grand opening. The excavator’s CGL carrier will deny the claim based

on the impaired property exclusion.

« Same scenario, but this time the excavator’s work was fine. Another subcontractor
put in the concrete footers for the foundation. The general contractor then began to frame
out the structure when it realized that there was a problem with the foundation and it
would have to be redone. The partial framing would have to be removed; none of the
framing materials were damaged before they were torn down in the process of replacing
the foundation. The claim against the subcontractor was for delay, damage to the framing
materials, the additional cost of the work, and the owner’s lost revenues. Again, the

exclusion applies.
As Always, There’s an Exception

Going back to the concept of fortuity, if everything is according to spec and the building is
being used as intended, but the product broke suddenly, then the exclusion does not apply.
A case in California, Anthem Electronics v. Pacific Employers Insurance Company, serves as a

good example of how this exception can apply.

Anthem Electronics supplied circuit boards to KLA, a company that made scanners. KLA
incorporated the circuit boards into their scanners and sold them. Despite passing quality
testing, the circuit boards failed when the scanners were used as intended. The damage
occurred suddenly and unexpectedly, and no other components were damaged. KLA had to
replace the scanners for the affected customers. In this scenario, the appellate court held that

the exclusion may not apply.
Conclusion

It is a vital part of any business in the construction trade to understand who bears the risk
on any given project. All good risk management programs will consider what can go wrong,

and how to deal with risks before they become realities. Given the central role CGL policies



play in many contractors’ risk management plans, a complete understanding of the scope of

these policies is needed in order to close the gaps in your plan.

FOR MORE INFORMATION, CONTACT CHRISTOPHER E. BALLOD AT CEB@
PIETRAGALLO.COM

CONSTITUTIONAL LIMITATION OF UNION PICKETING OF
CONSTRUCTION SITE

In December, 2015, the Superior Court issued an opinion in an appeal of an injunction
entered by the Court of Common Pleas of Philadelphia limiting the number and location
of union pickets at a construction site. In the case of Turner Construction v. Plumbers Local
690, 130 A.3d 47 (Pa. Super. 2015) the common pleas court first issued a special injunction
limiting the number and locations around the construction site for the Children’s Hospital
of Philadelphia for which Turner was acting as construction manager. A dispute arose
between Local 690 and Turner after Turner decided to use a non-union plumbing contractor
on the project. Members of Local 690 and others initiated pickets at the construction site,
including about thirty assembling in front of the site’s two entrance gates. These two groups

prevented workers, vehicles and equipment from entering the site.

Turner filed a complaint in equity the following day and the court issued a special injunction
enjoining the local from trespassing on the construction site, blocking access to the site and
preventing contractors from performing their work on the project by obstruction, mass
picketing or coercion. Unlimited picketing was restricted to areas beyond eight feet from
the curb and twenty-five feet from the two gates. The picketing continued but exceeded the
five person limits at the gates and workers attempting to enter the site were harassed and
deliveries were impeded. Eventually a large rally of 181 people occurred at the site, as well as
the erection of a tent within the eight foot perimeter and the rally prevented the delivery of

materials and access to the site by contractors.

Turner amended its complaint in equity, and after an evidentiary hearing, the court

issued a preliminary injunction. The preliminary injunction extended the restrictions of
the original injunction to additional labor organization defendants added to the suit and
limited the aggregate number of picketers from all of the labor organization defendants
to five individuals at any one time. In addition, the picketers were not permitted at the

construction gates.

The unions appealed contending that the injunction violated the First Amendment of the
U.S. Constitution and the Labor Anti-Injunction Act, 43 PS. §§ 206d(d), 206f which
prohibits injunctions during labor disputes except in cases of effectual seizures. On
appeal, the Superior Court affirmed the trial court’s injunction in part and reversed it in
part. The Superior Court held that trial court properly found that the picketing activities

amounted to a seizure. A seizure occurs when demonstrators interfere with the ingress



and egress of visitors to the building or site. A trial court’s decision that a seizure occurred
must be upheld if that decision rests upon reasonable grounds. Giant Eagle Markets Co. v.
United Food ¢ Commercial Workers Union, Local No. 23, 652 A.2d (Pa. 1995); Neshaminy
Constructors, Inc. v. Philadelphia, Pa. Bldg. & Const. Trades Council, AFL-CIO, 449 A.2d
1389 (Pa. Super. 1982).

Although the Superior Court upheld the trial court’s distance restrictions, it found that its
decision to limit the total number of picketers at the construction site to five at any given
time inhibited the labor protest in a manner that impeded the unions and protestors’
freedom of speech. The court noted that the injunction limited illegal conduct, but it
restrained the protestors’ ability to communicate with the public and potential sympathizers,
including being visible to vehicles entering and leaving the site, the ability to disseminate
information or otherwise raise public awareness of Local 690’s ongoing dispute with Turner.
The Superior Court therefore reversed that portion of the injunction and remanded the case
to the common pleas court to fashion a limitation that achieves the specific needs of the
case, that is, a number that is sufficient to prevent the protestors’ from blocking access to
the construction site, yet continues to honor their rights to convey their dissatisfaction with

Turner.

This case illustrates the length that courts will go to prevent a virtual seizure of a
construction site by blocking access for workers and materials, which is tempered by the
necessity of preserving the union’s first amendment rights to gather, protest, and disseminate
information. While the trial court’s ruling in the 7urner case may have been well reasoned,
such First Amendment issues can go either way, especially when the decision rests on
numbers of protestors and distance from the access gate, and that on appeal, a three judge

panel will weigh in.

FOR MORE INFORMATION, CONTACT MARK T. CALOYER AT MTC@
PIETRAGALLO.COM.

WHAT THE YATES MEMO MEANS FOR FEDERAL CRIMINAL AND
CIVIL CORPORATE INVESTIGATIONS

The Department of Justice has Vowed to Target Individual Wrongdoers
In September of this year, the Deputy Attorney General of the United States, Sally Quinlan

Yates, issued a memorandum (the now-famous “Yates Memo”) that sets forth various policies
purportedly aimed at ensuring that culpable individuals are held responsible for corporate
wrongdoing. Per the Yates Memo, both criminal and civil investigations will now focus
on individuals — and not just corporations — from their inception. Absent extraordinary
circumstances, resolutions with corporations will no longer immunize individuals, who are
typically high-level executives, from criminal or civil liability. Corporations, in turn, are

required to conduct appropriate internal investigations and provide all relevant facts about



individuals involved in misconduct, if they are to receive any credit for cooperating with
the government. These guidelines seem to respond to Congress, which has long chided the

Department of Justice (“DOJ”) for being too soft on culpable executives.

In public remarks just two weeks after the release of the Yates Memo, Assistant Attorney
General Leslie Caldwell highlighted several previous cases as examples of how she expects
the principles of the Yates Memo to be applied. Among the cases she cited was the Foreign
Corrupt Practices Act (“FCPA”) matter involving Alstom, S.A., the French power company,
which was resolved in December 2014. Alstom entered a plea of guilty to violating the
FCPA and agreed to pay a penalty of $772 million. Its Swiss subsidiary pleaded guilty
to conspiracy to violate the anti-bribery provision of the FCPA, and two U.S.-based
subsidiaries also admitted to conspiring to violate the FCPA and entered into Deferred
Prosecution Agreements. The Alstom investigation resulted in criminal charges against five
individuals, including four corporate executives, in connection with the bribery scheme.
Assistant Attorney General Caldwell explained that the final global corporate resolution
with Alstom was based, at least in part, on what she described as the company’s failure to
voluntarily disclose the misconduct and its refusal to cooperate with the investigation until

years later, after several company executives had been charged.

Significantly, the policy regarding cooperation credit will soon be memorialized in the
United States Attorney’s Manual, which is the official compendium of policies and
guidelines that prosecutors must follow in investigating and litigating cases. In November,
Deputy Attorney General Yates announced that the DOJ is revising its Principles of Federal
Prosecution of Business Organization to reflect that providing all available and relevant facts
about individual wrongdoers is now a threshold requirement to receive cooperation credit, as
opposed to a factor that the government considers in determining whether and how much
credit is appropriate. Both criminal and civil prosecutors will be instructed to apply this new

standard.
Prudent Companies and Individuals Should Take Heed

Time will tell whether these policies will ultimately change the way the DOJ prosecutes
white-collar criminal and civil cases. The Department recently announced plans to
add 10 prosecutors to the FCPA Unit, thereby increasing its ranks by 50%, a move that
signals increased enforcement and perhaps the more aggressive pursuit of individuals.
Deputy Attorney General Brent Snyder of the Antitrust Division touted the November 10
indictment of three Japanese auto parts executives for their alleged involvement in a bid-
rigging conspiracy as “another reminder that antitrust violations are not just corporate
offenses but also crimes by individuals. The Antitrust Division will continue to vigorously
prosecute executives who orchestrate their companies’ efforts to break the law.” According
to the DOJ, the indictment of drug manufacturer Warner Chilcott’s former president for
his alleged participation in a physician kickback scheme sends the same message: “The

Department will continue to hold companies and responsible individuals accountable when



they use improper incentives, like those alleged here, to promote their products.”

Investigations in these matters, however, surely began long before the Yates Memo was
issued, and, in any event, a few cases do not necessarily demonstrate a shift in focus for an
organization as large and as complex as the DOJ. Indeed, skeptics will argue that agency
officials have emphasized the need to target individuals since the aftermath of the 2008
banking collapse, but that the emphasis has had little effect in the way cases are prosecuted.
Moreover, former Deputy Attorney General James Cole has suggested that the government
eventually will have to walk back its “all-or-nothing” approach to cooperation because the

stringent standard for credit will discourage corporations from providing any assistance at

all.

But, as former Deputy Attorney General Cole recognizes, any retreat likely would come in
the future, given the emphasis the DO]J has put on the new policy prescriptions. Especially
significant is the fact that the U.S. Attorney’s Manual was revised to incorporate the Yates
Memo. Many prosecutors refer to the Manual as “the Bible,” and they often cite its passages
as justification for the decisions they make in litigating cases. In light of these revisions,
it would be prudent for companies and individuals alike to take the Yates Memo’s policies

seriously.

Early Consideration of Separate Counsel for Directors, Officers, and High-level
Employees is Essential

In particular, the Yates Memo and the corresponding revisions to the U.S. Attorney’s Manual
should influence one significant threshold tactical decision: Whether and when corporations
should hire separate, independent counsel to represent their directors, officers, or employee
who may be implicated in an investigation of potential misconduct? In light of the new DO]J
policies, this decision should be made at the inception of an internal investigation, or at least
as soon as the potential misconduct of an individual is revealed. Failure to do so could result

in myriad ethical and conflict concerns.

The Delaware indemnification statute, 8 Del. Gen. Corp. Law § 145, provides corporations
with a broad right to indemnify against reasonably incurred attorneys’ fees any director,
officer, employee, or agent “who was or is a party or is threatened to be made a party” to
any legal proceeding. Exercising the right to indemnify ensures that individuals subject
to potential litigation have access to independent counsel, thus reducing the risk for
troublesome conflicts of interest between individuals and the corporation. Those conflicts
are likely to arise early in the internal investigation, long before legal action is initiated
or threatened, now that companies desiring cooperation credit are required to reasonably
investigate potential misconduct and provide all relevant facts regarding individual

wrongdoers.

Finally, corporations and individuals should keep in mind that the Yates Memo instructs

prosecutors to focus on individuals from the very outset of a DO]J investigation. Thus,



by the time the government notifies a corporation that it is being targeted for criminal
or civil wrongdoing, the government may already believe that certain individuals are or
may be culpable. In such instances, it is imperative that both the corporation, in its own
right, and any individuals who may be in the government’s crosshairs each secure separate
and independent representation. In that regard, the Yates Memo should not trigger panic
among corporate executives, as it is consistent with principles that DO]J has observed for
quite some time. Rather, the importance of making the decision to hire separate counsel
for potential individual targets is consistent with an overall disciplined approach to
government investigations that will increase the opportunity to mitigate risk under difficult

circumstances.

FOR MORE INFORMATION, CONTACT MARC S. RASPANTI AT MSR@
PIETRAGALLO.COM OR DOUGLAS E. ROBERTS AT DER@PIETRAGALLO.
COM.



WHERE IN THE WORLD?

Construction Mystery: You can’t get greener than these pastoral, nomadic communities. However there’s not
much that is actually green in the dwellings that are made from the resources at hand---mud, cow dung, and
sticks. They not only lack modern conveniences, they are missing all the amenities we consider necessary. Only
15% of the country where these villages are located has electricity. The only lighting in the huts comes from the
door. The huts have a small fire circle to prepare meals and warm the space, but that is the extent of their indoor
world. Having no work space or light, the children do all their studying at school. They often have as much as a
two hour walk, which begins at dawn through land shared with dangerous animals. The children carry bunches
of wood to cook their noon meal. It is almost impossible to tell the girls from the boys because both have their
heads shaved as water is a precious commodity in this dry land.

Question: What is the name of these communities?

Last Issue Answer: Neuschwanstein Castle, Fussen, Germany
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