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Home Improvement Contractors 
be Aware - Compliance with the 
Pennsylvania Home Improvement 
Consumer Protection Act is Required
Are	you	a	home	improvement	contractor,	defined	as	“any	person	who	owns	and	operates	a	home	improvement	
business	or	who	undertakes,	offers	 to	undertake	or	agrees	 to	perform	any	home	 improvement”?	 	Then	you	
should	definitely	 familiarize	 yourself	with	 the	provisions	of	 the	Pennsylvania	Home	 Improvement	Consumer	
Protection	Act,	(73	P.S.	§	517.1,	et seq.)	(“HCPA”),	which	became	effective	July	1,	2009.

HCPA’s	requirements	include	the	following:
• Every	home	improvement	contractor	who	does	over	$5,000	worth	of	business	annually	must	register										
	 with	the	Bureau	of	Consumer	Protection	of	the	Pennsylvania	Attorney	General.		The	Act	has	a	list		 	
	 of	specific	items	of	information	which	must	be	included	in	the	registration.		A	form	for	doing	so	is		 	
	 available	online	at	www.attorneygeneral.gov/resources/home-improvement-contractor-registration.			 	
	 The	text	of	the	Act	itself	is	also	available	on	this	site.		A	registration	must	be	renewed	every	two	years.
• All	home	improvement	work	must	be	done	pursuant	to	a	written	contract,	which	must

	 -	Contain	the	approximate	starting	date	and	completion	date	of	the	work.		A	contractor	must	be	careful			
	 			to	be	both	reasonable	and	accurate	in	providing	start	and	completion	dates.
	 -	Include	a	description	of	the	work	to	be	performed,	the	materials	to	be	used	and	a	set	of	specifications.				
																Note	that	these	specifications	cannot	be	changed	without	a	written	change	order	signed		 	 	
	 			by	the	owner	and	the	contractor.
	 -	Include	the	names,	addresses	and	telephone	numbers	of	all	subcontractors	on	the	project,	which	are		 	
	 			known	as	of	the	date	of	signing	of	the	contract.
	 -	State	that	the	contractor	agrees	to	maintain	insurance	and	identifies	the	current	amount	of	insurance			
	 			maintained	at	the	time	of	signing	the	contract.

In	addition,	the	contract	must	also	contain	these	basic	requirements:
• Be	legible,	in	writing,	and	include	the	registration	number	of	the	contractor
• Be	signed	by	the	owner	of	the	home,	agent	or	other	permitted	person	and	the	contractor	or	a		 	 	
 salesperson of the contactor
• Constitute	the	entire	agreement
• Contain	the	date	of	the	transaction
• List	contact	information	of	the	contractor
• Include	the	total	sales	price	due
• Include	the	amount	of	any	down	payment	plus,	listed	separately,	any	amount	of	advances	for	special-	 	
	 order	materials.

A	contract	may	provide	that	the	work	is	to	be	done	on	a	“time	and	materials”	basis,	which	must	be	set	forth	in	a	
separate	provision	in	the	contract,	which	must	include:

• An	initial	cost	estimate
• A	statement	that	the	total	cost	of	the	services	performed	may	not	exceed	10%	above	the	initial	cost		 	
	 estimate
• The	total	potential	cost	of	the	services	to	be	performed	that	includes	the	initial	cost	estimate	plus	10%
• A	statement	that	such	costs	may	not	increase	without	a	written	change	order.
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Pennsylvania’s Statutes of Repose and 
Limitations Protect Contractors in 
Unique Ways

For	more	information,	contact:

Martha S. Helmreich	at	MSH@Pietragallo.com

									A	contract	may	not	include	a	provision	allowing	for	an	award	of	attorney’s	fees.

Home	Improvement	contractors	should	be	aware	that	the	Pennsylvania	Unfair	Trade	Practices	and	Consumer	
Protection	Law	(“UTPCPL”)	now	incorporates	the	HICPA,	allowing	consumers/homeowners	to	sue	for	redress,	
including	damages,	under	that	Act.

Contractors	 might	 also	 want	 to	 know	 that	 the	 Pennsylvania	 Supreme	 Court	 has	 held,	 in	 Shafer Electric & 
Construction v. Mantia,	626	Pa.	258,	96	A.3d	989	(2014),	that	even	if	a	contract	does	not	fully	comply	with	HICPA,	
recovery	for	work	done	is	still	possible	on	a	quantum	meruit	(value	of	work	performed)	basis.	 	On	the	other	
hand,	courts	have	been	unwilling	to	enforce,	 in	whole	or	 in	part,	provisions	of	home	improvement	contracts	
that	do	not	include	all of	the	listed	requirements	for	such	contracts,	a	position	which	counsels	extra	care	in	the	
drafting	of	such	contracts.

Pennsylvania	applies	two	important,	yet	distinct,	time	limitations	on	construction	claims.		A	statute	of	limitations	
sets	a	mandatory	period	within	which	an	 injured	person	must	file	a	 lawsuit	after	suffering	 the	 injury,	or	 the	
injured	person	will	forever	lose	the	claim.		A	statute	of	repose	establishes	a	bright-line	deadline	that	precludes	
any	claims	against	a	contractor	after	a	certain	period	of	time,	even	if	a	person	is	injured	by	the	construction	after	
that	deadline	has	passed.

Pennsylvania	applies	a	2	year	statute	of	limitation	for	personal	injury	and	property	damage	and	a	4	year	statute	
of	 limitations	for	breach	of	contract	actions.	 	42	Pa.	C.S.A.	§	5524;	42	Pa.	C.S.A.	§	5525.		Thus,	 if	a	person	or	
property	is	injured	by	negligent	construction,	the	person	must	bring	the	claim	within	2	years	of	being	injured.		
Similarly,	 if	 a	 general	 contractor	wishes	 to	bring	 a	 claim	against	 a	 subcontractor	 for	 breach	of	 contract,	 the	
general	contractor	will	have	4	years	after	discovery	of	the	breach	to	bring	the	claim.

But	Pennsylvania	also	applies	a	12	year	statute	of	repose	for	claims	against	any	person	performing	or	furnishing	
the	design,	planning,	supervision	or	observation	of	construction,	or	construction	of	any	improvement	to	real	
property.	42	Pa.C.S.	§	5536.		If	an	injury	occurs	within	the	last	2	years	of	the	statute	of	repose,	the	time	period	
will	be	extended	by	up	to	2	years.		The	statute	of	repose	acts	to	prevent	claims	for	latent	defects	in	construction.		
The	Pennsylvania	Superior	Court	has	recognized	that,	“[a]s	a	statute	of	repose,	Section	5536	does	not	merely	bar	
a	party’s	right	to	a	remedy	as	a	statute	of	limitations	does,	but	it	completely	abolishes	and	eliminates	the	cause	
of	action.”	Noll v. Harrisburg Area YMCA,	643	A.2d	81	(Pa.	1994)	(citing	Schmoyer by Schmoyer v. Mexico Forge, 
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Inc.,	621	A.2d	692,	693	(Pa.	Super	1993)).		Thus,	contractors	can	enjoy	a	sense	of	security	that	they	will	not	face	
claims	after	12	years	have	passed	since	construction	was	completed.

The	statute	of	repose	and	statute	of	limitations,	while	similar,	are	distinct	and	provide	separate	protections	for	
contractors.		The	statute	of	limitations	begins	to	run	when	a	person	realizes	she	has	suffered	an	injury,	while	the	
statute	of	repose	begins	to	run	when	construction	is	complete	even	though	no	injury	has	occurred.	Graver v. 
Foster Wheeler Corp.,	96	A.3d	383,	386-87	(Pa.	Super.	2014).

By	way	of	example,	 if	a	decorative	wall	 falls	and	 injures	a	person	1	year	after	 the	wall	was	constructed,	 the	
injured	person	will	have	2	years	to	bring	a	personal	injury	action.		If	the	person	waits	to	file	the	lawsuit	just	one	
day	beyond	the	2	year	period,	the	claim	will	be	precluded	and	the	contractor	will	have	a	complete	defense	to	the	
claim.		If	the	decorative	wall	were	completed	12	years	and	one	day	prior	to	its	fall,	the	injured	person	would	be	
precluded	from	bringing	any	lawsuit,	even	if	she	attempted	to	file	the	claim	the	very	same	day.

The	statute	of	repose	can	create	somewhat	complex	issues	where	one	contractor	is	sued	for	the	workmanship	
of	another.	 	For	example,	assume	a	person	was	injured	when	the	decorative	wall	fell	exactly	9	years	after	its	
completion,	and	that	the	injured	person	brought	suit	exactly	2	years	later	against	the	contractor.		The	injured	
person	will	have	filed	properly	within	both	the	statute	of	repose	and	the	statute	of	limitations.		But	now	assume	
that	 the	decorative	wall	was	designed	by	an	engineering	company	who	was	not	named	 in	 the	 lawsuit.	 	The	
contractor	must	bring	the	engineering	company	into	the	lawsuit	before	the	12	year	statute	of	repose	runs	out,	
i.e.,	within	1	year.	(9	years	from	completion	+	2	years	until	suit	is	filed	=	11	years;	only	1	year	remains	on	the	
statute	of	repose).		While	fault-sharing	claims	of	indemnity	and	contribution	normally	have	a	6	year	statute	of	
limitations,	the	contractor	in	this	example	must	understand	and	act	within	the	drastically	shortened	timeframe	
of	the	statute	of	repose	or	it	will	lose	the	right	to	bring	in	the	engineering	company	to	answer	for	its	failures.

While	the	interplay	between	the	statute	of	limitations	and	statute	of	repose	can	be	nuanced,	contractors	should	
be	aware	that	each	of	these	protections	applies	separately	to	bar	untimely	claims.

For	more	information,	contact:

Peter W. Nigra	at	PWN@Pietragallo.com
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4D Scheduling - Enabling Digital-
Based Practice to Improve Project 
Planning and Analysis
Construction	Projects	 are	becoming	 increasingly	 complex	and	expensive,	putting	owners	and	builders	under	
greater	pressure	to	improve	costs,	timelines,	and	efficiency.		Many	AEC/EPC	companies	have	begun	incorporating	
digital-based	design	and	construction	technologies	into	their	work	processes,	particularly	focusing	on	software	
tools	that	enable	digital	collaboration.

Building	 information	modeling	 (BIM)	 is	 a	 process	 supported	by	 various	 tools	 and	 technologies	 involving	 the	
generation	and	management	of	digital	representations	of	physical	(models)	and	functional	(information)	data	
used	in	what	can	be	referred	to	as	the	“built	environment”.		

BIM	can	significantly	improve	efficiencies	and	quality	in	the	design,	planning,	and	delivery	of	complex	construction	
projects.	(Leading the Future of Building – Connecting the Design and Construction – Dodge Data & Analytics)  
Currently,	many	leading	builders	and	infrastructure	owners	are	mandating	the	use	of	BIM	on	their	CAPex	projects.		
For	contractors,	BIM	helps	address	issues	in	a	project’s	design	and	construction	before	crews	set	foot	onto	the	
job	site.	For	owners,	BIM	represents	their	digital	asset	that	can	be	used	to	improve	project	oversight	and	support	
facility	operations.

BIM	 software	 tools	 that	 enable	 critical	 path	method	 (CPM)	 schedules	 to	 be	 integrated	 and	 linked	 to	 three-
dimensional	(3D)	BIM	models	are	typically	referred	to	as	4D	BIM,	or	4D	Scheduling.		In	this	article	the	term	used	
will be 4D. 

4D	provides	a	virtual	environment	for	visualizing	schedules	as	construction	sequences,	which	facilitates	a	wide	
range	of	important	capabilities.	The	ability	to	incorporate	multiple	schedules	into	a	single	4D	platform	enables	
side-by-side	 viewing	 of	 “plan	 vs.	 actual”	 schedules,	 allowing	 the	 construction	 team	 to	 continuously	 assess	
progress	and	make	more	informed	decisions	when	deviations	from	the	plan	develop.

These	same	capabilities	can	also	be	leveraged	for	supporting	forensics	analysis	in	disputes	or	claims.		The	“plan	
vs.	actual”	reporting	and	visualizing	of	comparative	schedules	is	a	particularly	powerful	functionality,	which	can	
be	used	for	many	situations	involving	delays,	disruptions,	deviations,	rework,	change	orders,	and	inconsistencies.

The	 following	 sections	 include	 descriptions	 of	 some	 of	 the	most	 important	 uses	 for	 4D	 in	 terms	 of	 project	
controls,	project	reviews,	and	change	management.

1. Plan	Integration	-	A	single	integrated	4D	can	include	all	key	activities	in	the	CPM	schedules	and	combine	
multiple	schedules	into	a	singular	managed	4D	schedule	file.			These	can	be	saved	in	the	database	for	future	
use	in	comparing	baseline	vs.	updated	(i.e.,	as-built)	schedules.		
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2. Constructability	Reviews	-	The	4D	enables	a	multidisciplinary	stakeholder	team	to	quickly	and	rapidly	
visualize	and	analyze	the	different	construction	sequences	to	identify	bottlenecks,	resource	conflicts,	and	
resolve constructability issues.
3. Site	 Logistics	 Reviews	 –	 The	 4D,	 when	 incorporating	 elements	 of	 construction	 such	 as	 equipment,	
temporary	works,	and	contractor	workspace,	will	capture	scheduling	issues	of	multiple	work	fronts	occurring	
in	parallel	and	the	locations	at	which	these	possible	clashes	exist,	for	example	where	utility	relocation	works	
may	be	impacting	wider	project	logistic	routes	and	potentially	increasing	safety	risk	implications.
4. Schedule/Cost	Management	 -	 Cost	 and	 schedule	 can	 be	 visually	 analyzed	 in	 4D	 by	maintaining	 the	
schedule	and	cost	data	for	the	baseline	and	subsequent	plans	in	any	level	of	detail	and	broken	down	by	
contractor,	scope,	work	area,	etc.		At	any	point	during	the	project	a	4D	review	of	“plan	vs.	actual”	can	be	
produced	for	review	and	assessed	for	compliance.			This	data	can	include	a	breakdown	of	the	entire	contract	
value	 that	 correlates	 to	 the	 activities	of	 the	project	 schedule	 in	 a	 visual	 context	 (i.e.,	 as	 a	 construction	
sequence).		

5. Claims	Avoidance/Risk	Mitigation	–	Ensuring	thorough	schedule	reviews	in	4D	will	reduce	risk	of	rework	
by	including	all	stakeholders	in	the	review	process	and	enables	the	assessment	of	any	impacts	to	changes	
on	the	downstream	planned	work	(time	impact	analysis).		This	process	is	also	well-suited	to	integrate	with	
photogrammetry	and	video	of	the	jobsite,	which	can	be	overlaid	onto	the	4D	as	“model	vs.	reality”,	which	
in	effect	represents	complete	transparency	in	assessing	the	progress	of	the	project	against	the	plan.

The	 industry’s	 digital	 transformation	 offers	 CapEx	 owners	 and	 builders	 the	 opportunity	 to	 adopt	 new	 and	
improved	 approaches	 to	 creating,	managing,	 and	 communicating	 the	 vast	 amount	 of	 data	 used	 during	 the	
lifecycle	of	the	built	asset.	By	leveraging	the	capabilities	of	4D	Scheduling,	owners	and	contractors	can	make	
better-informed	decisions,	while	at	the	same	time	enhance	their	ability	to	conduct	forensics	analysis	and	resolve	
disputed	issues	when	they	occur.

For	more	information,	contact:

 Jon Berkoe, P.E.,	Director	of	Berkeley	Research	Group,	LLC,	Emeryville,	California
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Superior Court Finds that Corporate 
No-Hire Provision is Void Against 
Public Policy in a Matter of First 
Impression
Earlier	 this	 year	 in	 a	 case	 of	 first	 impression,	 the	 Superior	 Court	 of	 Pennsylvania	 found	 corporate	 “no-hire”	
policies	void	against	public	policy.

Pittsburgh Logistics Sys., Inc. v. BeeMac Trucking, LLC,	 2019	 PA	 Super	 13	 (Jan.	 11,	 2019)	 involved	 a	 service	
contract	entered	between	Pittsburgh	Logistics	Systems,	Inc.	(“PLS”)	and	BeeMac	Trucking	LLC.	(“BeeMac”).	PLS,	
a	third-party	logistics	provider,	assists	clients	in	shipping	materials	through	proper	avenues	at	the	best	price.	PLS	
contracted	with	BeeMac	to	coordinate	a	materials	shipment	through	BeeMac.	The	contract	included	a	provision	
prohibiting	BeeMac	from	directly	or	indirectly	hiring	any	employee	of	PLS	during	the	life	of	the	contract	and	for	
two	years	afterwards.	While	the	agreement	was	still	in	force,	four	PLS	employees	left	PLS	to	join	BeeMac.	PLS	
sought	a	preliminary	injunction	based	on	the	no-hire	provision.

In	 an	 en	 banc	 opinion,	 the	 Superior	 Court	 voided	 the	 “no-hire”	 provision	 as	 against	 public	 policy.	 The	 PLS	
employees	did	not	know	about	the	provision	and	were	not	provided	any	additional	consideration	in	exchange	
for	this	restraint.	The	Superior	Court	reasoned	that	the	“no-hire”	provision	was,	in	effect,	a	backdoor	restrictive	
covenant	 prohibiting	 the	 free	movement	 of	 PLS	 employees.	 	 Two	 judges	 dissented,	 arguing	 that	 conflating	
BeeMac’s	corporate	agreement	to	not	hire	employees	with	individual	non-compete	agreements	was	incorrect	
as	a	matter	of	law	and	that	the	“no-hire”	provision	was	not	against	public	policy.

There	 are	 two	 immediate	 takeaways.	 First,	 the	 decision	 demonstrates	 that	 a	 court	 will	 restrict	 freedom	 of	
contract	between	sophisticated	commercial	employers	 if	 it	finds	 that	 the	contract	derogates	 the	 interests	of	
employees.	Second,	this	holding	dampens	one	potential	method	for	a	company	to	shield	confidential	business	
information.	Accordingly,	businesses	should	place	greater	emphasis	on	strong	confidentiality	agreements	with	
key	employees.

The	analysis	of	Pittsburgh Logistics Sys., Inc. v. BeeMac Trucking, LLC	may	not	be	complete.	As	of	this	writing,	the	
plaintiffs	have	filed	a	petition	for	allowance	of	appeal	to	the	Pennsylvania	Supreme	Court	which	has	not	yet	been	
decided.	As	a	matter	of	first	impression	from	a	divided	court,	the	Supreme	Court	may	find	the	case	sufficiently	
compelling	to	grant	review.	

For	more	information,	contact:

Gaetan J. Alfano
at	GJA@Pietragallo.com

John Kettering
at	JK@Pietragallo.com
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Worker Classification: Employee or 
Independent Contractor?
Under	 federal	 law,	 a	 worker	 must	 be	 classified	 as	 either	 an	 employee	 or	 an	 independent	 contractor.	 This	
determination	 is	 important	 as	 employees	 are	 entitled	 to	 a	 number	 of	 protections	 that	 are	 not	 available	
to	 independent	 contractors.	 By	 way	 of	 example,	 independent	 contractors	 are	 not	 covered	 by	 the	 National	
Labor	Relations	Act,	the	Fair	Labor	Standards	Act,	or	 laws	protecting	workers	against	unlawful	discrimination	
and	retaliation.	Courts	and	agencies	apply	different	tests	to	determine	proper	worker	classification.		The	two	
predominant	tests	are	the	Right	to	Control	and	Economic	Realities	Tests.	

Right to Control
The	 Internal	Revenue	Service	applies	 common	 law	 rules,	often	 referred	 to	as	 the	 “Right	 to	Control”	 test,	 to	
determine	if	a	worker	is	an	employee	or	an	independent	contractor.	Each	factor	is	designed	to	evaluate	who	
controls	how	work	is	performed.	Generally	speaking,	the	test	looks	to:

1. Behavioral	Control.	How	much	control	does	the	company	exercise	over	the		 	 	 	 	
	 employee	(more	“yes”	answers	to	the	below	questions	means	the	worker	is	more	likely	an	employee):

• Does	the	company	dictate	how,	when	and	where	to	do	the	work?	
• Does	the	company	provide	training	to	do	the	work?		
• Does	the	company	supervise	performance?

2. Financial	Control.	Does	the	company	have	the	right	to	control	the	financial	and	business	aspects	of	the		
	 job?	(more	“yes”	answers	to	the	below	questions	means	the	worker	is	more	likely	a	contractor)

• Does	the	worker	pay	for	his	or	her	own	business	expenses?	
• Does	the	worker	own	or	lease	equipment	or	facilities?	(computer,	car,	office	or	shop).
• Does	the	worker	have	other	customers	or	clients?
• Is	the	worker	paid	by	the	project	instead	of	paid	salary	or	hourly	wage?
• Does	the	worker	have	the	potential	for	profit	or	loss?	

3. Relationship	of	the	Parties	(more	“yes”	answers	to	the	below	questions	means	the	worker	is	more	likely	
an employee)

• Is	the	worker	eligible	for	benefits	including	a	pension	plan,	insurance,	paid	time	off	or	other			 	
	 benefits	indicating	an	employee	relationship?
• Is	the	relationship	permanent?	
• Does	the	worker	provide	core	business	services,	which	are	generally	performed	by	employees?

Courts	making	determinations	regarding	the	application	of	federal	anti-discrimination	statutes,	including	Title	
VII	of	the	Civil	Rights	Act	of	1964,	The	Americans	with	Disabilities	Act,	The	Equal	Pay	Act,	the	Age	Discrimination	
in	Employment	Act,	and	the	FMLA,	as	well	as	the	Employee	Retirement	Income	Security	Act,	generally	apply	a	
version	of	the	Right	to	Control	Test,	as	articulated	by	the	U.S.	Supreme	Court	in	1992	in	Nationwide Mutual Ins. 
Co. v. Darden,	503	U.S.	318,	323	(1992).

The	twelve	factors	considered	under	the	Darden	test	are:
1. The	company’s	right	to	control	when,	where,	and	how	the	individual	performs	the	job;
2. The	skill	required;
3. The	source	of	the	instrumentalities	and	tools	of	the	job;
4. The	location	of	work;
5. The	duration	of	the	relationship	between	the	parties;
6. Whether	the	company	has	the	right	to	assign	additional	projects	to	the	individual;
7.	 The	extent	of	the	worker’s	discretion	over	when	and	how	long	to	work;
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8.	 The	method	of	payment;
9.	 The	company’s	role	in	hiring	and	paying	assistants;
10.	Whether	the	work	is	part	of	the	regular	business	of	the	company;
11. Whether	the	hiring	party	is	in	business;	and
12. The	provision	of	employee	benefits	to	the	worker.

Economic Realities Test
Alternatively,	 the	 Department	 of	 Labor	 uses	 the	 “Economic	 Realities	 Test”	 to	 determine	 the	 employment	
relationship	under	the	Fair	Labor	Standards	Act.	The	Third	Circuit	Court	of	Appeals	has	adopted	this	test	for	FLSA	
purposes.	It	looks,	generally,	at	the	following:	(“FLSA”)

1. Nature	and	Degree	of	Control	
• Does	the	business	owner	or	the	worker	control	how	the	work	is	performed?

2. Amount	of	Investment	by	the	Worker
• More	investment	by	the	worker	in	facilities	and	equipment	means	the	worker	is	more	likely	a		 	
 contractor.

3. Permanency	or	Length	of	Relationship	
• Is	the	relationship	permanent	or	temporary?	Project	based	relationships	are	more	typical	of			 	
 contractors.

4. Skill	
• Does	the	work	require	special	skill,	judgment,	foresight	and	initiative?	The	more	routine	the	work,		 	
	 the	more	likely	the	worker	is	an	employee.	

5. Level	of	Risk	
• Does	the	worker	have	an	opportunity	for	profit	or	loss?	Contractors	manage	their	own	businesses,		 	
	 strong	managerial	skills	likely	result	in	profit.	Employees	make	money	either	way.

6. Integration	
• To	what	extent	are	the	worker’s	services	an	integral	part	of	the	business?	If	tangential,	the	worker	is		
	 more	likely	a	contractor.

No	single	factor	is	dispositive	in	any	of	the	above	tests.	Rather,	courts	and	government	agencies	balance	the	
relevant	factors.	They	may	give	certain	items	more	or	less	weight	depending	on	the	industry	involved.

To	help	ensure	 that	an	 independent	 contractor	 classification	 is	 correct,	make	certain	 that	a	worker	 signs	an	
independent	contractor	agreement	that	addresses	the	critical	considerations	outlined	above.	Do	NOT,	however,	
do	the	following:	

• Conduct	performance	reviews,	
• Provide	paid	time	off	or	benefits,	
• Withhold	taxes	or	issue	a	W-2,	
• Use	an	independent	contractor	full	time	for	an	extended	period.	

Finally,	 experienced	 employment	 counsel	 should	 be	 consulted	 if	 there	 are	 serious	 questions	 about	 worker	
classification.	

For	more	information,	contact:

Leslie A. Mariotti
at	LAM@Pietragallo.com

Gaetan J. Alfano
at	GJA@Pietragallo.com



Supreme Court Holds Municipalities 
May Consider Testimony from Non-
Residents When Considering a 
Conditional Use Application for 
Hydraulic Fracturing Well
In EQT Production Co. v. Borough of Jefferson Hills,	 ___	A.3d	 ___,	No.	 4	WAP	2018	 (Pa.	May	 31,	 2019)	 the	
Supreme	Court	of	Pennsylvania	considered	the	question	of	whether	a	municipality,	in	addressing	a	gas	extraction	
company’s	conditional	use	application	for	the	construction	and	operation	of	a	well	site,	may	consider	as	evidence	
the	 testimony	of	 residents	of	another	municipality	 regarding	 the	 impacts	 to	 their	health,	quality	of	 life,	and	
property	which	they	attribute	to	a	similar	facility	constructed	and	operated	by	the	same	company	there.		The	
Jefferson	Hills	Borough	Council	conducted	a	hearing	on	the	application	at	issue	in	which	of	the	8	objectors,	three	
were	 from	neighboring	Union	Township,	Washington	County.	 	 	 Those	witnesses	 lived	near	another	well	 site	
constructed	and	operated	by	EQT.

The	Union	Township	residents	testified	about	the	noise,	dust,	light,	smoke,	odors,	fumes,	soot	and	vibrations	
caused	by	the	construction	and	operation	of	the	facility.	 	One	of	the	Union	Township	residents	also	testified	
about	the	reduction	in	value	of	his	home	when	he	tried	to	sell	it	and	another	testified	about	illnesses	alleged	to	
be	caused	by	pollution	from	the	operations.

The	Jefferson	Borough	Council	decided	that	EQT	had	not	met	its	burden	of	proof	for	a	conditional	use	and	therefore	
the	burden	did	not	shift	to	the	objectors.		On	appeal	to	the	Court	of	Common	Pleas	of	Allegheny	County.		Judge	
James	of	that	court	concluded	that	EQT	had	complied	with	all	of	the	borough’s	specific	requirements	for	this	
type	of	conditional	use,	and	the	burden	of	proof	should	have	shifted	to	the	objectors	to	show	that	the	use	would	
have	adverse	effects	on	the	general	public	and	that	the	objectors	had	not	met	this	burden.		Judge	James	held	
that	the	testimony	about	conditions	and	theoretical	health	concerns	regarding	the	other	site	was	speculative	in	
terms	of	the	site	at	issue.		The	borough	appealed	to	the	Commonwealth	Court,	which	held	that	because	EQT	met	
its	initial	burden	of	complying	with	the	requirements	of	the	zoning	ordinances	governing	conditional	uses,	the	
burden	of	proof	shifted	to	the	objectors	to	show	with	a	high	degree	of	probability	that	EQT’s	proposed	well	site	
would	cause	detrimental	impacts	that	exceeded	those	which	would	be	ordinarily	expected	from	unconventional	
gas	wells.		EQT v. Borough of  Jefferson Hills,	162	A.3d	554	(Pa.	Cmwlth.	2017).

The	Supreme	Court	majority	rejected	the	trial	court’s	and	Commonwealth	Court’s	characterization	of	the	nature	
of	the	testimonial	evidence	as	speculative.		It	held	that	“such	a	sweeping	dismissive	pronouncement	regarding	
the	general	nature	of	this	type	of	evidence”	would	“be	interpreted	as	a	categorical	bar	to	the	admissibility	of	
this	type	of	firsthand	experiential	evidence	in	future	conditional	use	hearings.”		The	Court	noted	that,	by	statute,	
local	agencies	are	not	bound	by	technical	rules	of	evidence	when	conducting	hearings	and	are	empowered	to	
consider	all	relevant	evidence	of	reasonably	probative	value.		2	Pa.C.S.	§	554.		The	Court	also	noted	that	the	need	
for	flexibility	 in	the	matter	of	evidentiary	admissibility	 is	heightened	in	conditional	use	hearings	 in	which	the	
municipality	has	the	paramount	duty	to	protect	its	residents	from	harm	to	their	persons	and	property.		

In	reversing,	the	Supreme	Court	held	that	the	activities	at	the	Jefferson	Hills	site	would	be	substantially	similar	
to	those	at	the	Union	Township	site	and	that	similarity	rendered	the	testimony	of	the	Union	Township	residents	
as	to	their	firsthand	experiences	with	the	effects	of	the	construction	and	operational	activities	at	that	site	to	be	
relevant	and	probative	as	to	the	question	of	whether	to	grant	the	conditional	use.		Thus,	the	Borough	properly	
received	and	considered	the	evidence	in	deciding	whether	the	conditional	use	would	have	an	adverse	impact	on	
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the	health,	safety,	and	general	welfare	of	the	residents	of	the	Borough.

While,	in	general,	courts	must	consider	evidence	according	to	strict	scientific	standards	applicable	to	litigation,	
this	case	clarifies	that	municipal	hearings	will	not	be	subject	to	those	same	standards.

For	more	information,	contact:

Mark T. Caloyer	at	MTC@Pietragallo.com
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This	newsletter	is	informational	only	and	should	not	be	construed	as	legal	advice.	©	2019,	Pietragallo	Gordon	
Alfano	Bosick	&	Raspanti,	LLP.		All	rights	reserved.	

About the Construction Group

Time	 is	 money.	 This	 is	 never	 truer	 than	 in	 construction.	 Pietragallo	 appreciates	 the	 time	
constraints	 of	 construction	 projects	 and	 the	 owners	 who	 pay	 for	 them.	 We	 understand	
the	 complexities	 of	 the	 construction	 process	 from	 conceptual	 planning,	 site	 acquisition	
and	 development,	 design,	 contract	 drafting	 and	 negotiation,	 to	 dispute	 resolution,	 risk	
management,	 community	 participation	 and	 city	 processes,	 insurance	 coverage,	 and	 labor	
relations.	We	use	our	experience	to	guide	your	project	to	its	successful	completion.	
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The Construction Legal Edge is a quarterly publication of the Construction Practice Group.
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OHIO | PENNSYLVANIA | WEST VIRGINIA

Construction Mystery:		There	are	a	few	landmarks	that	not	only	define	a	city,	they	bring	an	entire	country	
to	mind.	 	This	 iconic	structure	is	one	of	the	20th	century’s	most	famous	and	distinctive	buildings.	 	 It	 is	a	
UNESCO	World	Heritage	Site.		In	1955,	an	international	design	competition	was	launched,	with	233	entries	
from	32	countries.	 	Danish	architect,	 Jorn	Utzon,	was	 selected,	with	 the	 runner-up	being	a	 team	 led	by	
faculty	at	the	University	of	Pennsylvania	School	of	Design.		Utzon’s	modern	expressionist	design	used	large	
precast	concrete	shells	which	formed	the	roof	over	an	immense	podium.		The	buildings	covered	4.4	acres	on	
a	point	of	land	on	the	city’s	harbor.		The	precast	shells	used	concrete	panels	supported	by	precast	concrete	
ribs.	 	The	shells	are	covered	with	a	chevron	patterned	glossy	white	and	matte	cream	tiles.	 	The	exterior	
walls	are	aggregate	panels	made	of	pink	granite	stone.		The	complex	has	multiple	venues	both	large	and	
small	as	well	as	a	large	stone-paved	forecourt	which	is	used	for	performances.		Construction	began	in	1959	
and	ended	in	1973	at	a	cost	of	$7	million.		Annual	visitation	is	estimated	at	eight	million.	In	2003,	Utzon	
won	architecture’s	highest	award,	the	Pritzker	Architecture	Prize.		His	design	was	called	a	masterpieces,	an	
image	of	great	beauty	that	is	known	throughout	the	world.

Question:		What	is	the	name	of	this	building?

Last Issue Answer:	Morgan	Lewis	Windmill,	St.	Andrew,	Barbados
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Where In The World?


