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New “OSHA COuNSel ASSiSt” COverAge Offered by Aig
 
According to the U.S. Bureau of Labor Statistics, Construction accounted for the second highest 
number of fatal work injuries of any industry sector in 2011.  Perhaps in light of that statistic, AIG 
has developed a new type of coverage.

In the event of a workplace death or significant injury, an investigation by the Occupational Safety 
and Health Administration (OSHA) is almost guaranteed.  OSHA investigations are complex, 
time consuming, and can be costly.  Because many OSHA investigations result in citations, 
penalties, and related litigation, the critical steps taken after a construction site accident should be 
guided by legal experts.  

Construction businesses need to balance cooperating with the OSHA investigation with 
protecting the businesses against potentially adverse litigation.  While involved in this balancing 
act, the construction companies must continue to run their businesses.

To help construction clients effectively manage an OSHA investigation, AIG offers “OSHA 
Counsel Assist”, an enhancement to general liability programs.  OSHA Counsel Assist provides 
access to legal services and additional policy limits to assist with an OSHA investigation or related 
citations.  With the assistance of legal counsel, construction businesses are better equipped to 
defend against OSHA investigations.  They can respond in a timely and informed manner, helping 
to secure better outcomes, avoid extended business interruption and protect their reputation.  



The Coverage & Features of OSHA Counsel Assist are as follows:

• A supplementary sublimit of up to $10,000 toward legal fees incurred in  
 connection with an OSHA investigation, payable outside of the insured’s retention. 
• A panel of attorneys specializing in OSHA litigation for insureds to choose from. 
• Coverage available on admitted or non-admitted forms.

OSHA Counsel Assist coverage does not provide for the payment or reimbursement of 
penalties or fines.
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OSHA PeNAltieS/tHe “OtHer” OverHeAd

 
Contractors should be highly cognizant of OSHA regulations in general, and in particular 
those regulations regarding dangers posed by overhead power lines.  

OSHA PenALTIeS FOr ACCIdenTS InvOLvInG OverHeAd POWer LIneS AT 
COnSTrUCTIOn SITeS

On February 27, 2013, OSHA cited Highway Technologies, Inc. for ten safety violations 
after conducting an investigation when a worker died from injuries sustained while working 
with equipment that came into contact with overhead power lines while on a project on I-94 
near Menomonie, Wisconsin.  Highway Technologies was performing guard rail and sign 
installation on a 13-mile stretch of I-94 for the Wisconsin department of Transportation.  The 
fines for the Wisconsin incident totaled $448,000.00.  

The incident occurred on September 17, 2012.  OSHA issued six citations for willful violations 
of failing to ensure that parts of the equipment being operated were not within ten feet of 
a power line, exposing workers to electrical shock and electrocution hazards.  The citations 
included instances of failing to ensure that any part of the machinery was not within six feet of 
an overhead power line while the machinery was travelling beneath the power line.  

A willful violation is one committed with intention, knowing or voluntary disregard for the 
law’s requirement or plain indifference to employee safety and health.  OSHA noted that 
this employer had previous violations and was therefore placed in OSHA’s severe violator 
enforcement program.  In addition to the overhead power line violations, OSHA issued four 



serious violations for failing to identify electrical work zones, failure to determine if any part 
of the equipment was being operated closer than 20 feet of a power line, and failure to train 
each worker on safe clearance distances from power lines.  The contractor was placed under 
OSHA’s severe violator enforcement program because it had been inspected ten times since 
2007, resulting in nine prior serious violations.  

Another example of OSHA penalizing contractors for overhead power line contact occurred 
in 2007 in dallas, resulting in penalties on four contractors.  In that case, an employee was 
electrocuted when a truck crane used to hoist reinforcing steel for foundation piers made 
contact with an overhead power line.  The crane operator had swung the boom into the power 
line killing an employee of Satterfield & Pontikes Construction, Inc. and severely injuring an 
employee of Oakie Foundation drilling Company.  OSHA stated that the employer should 
have ensured that there was a minimum clearance of ten feet between the crane and the 
energized, overhead power line.  OSHA cited other contractors for failing to guard the swing 
radius of the crane, failure to train employees on how to safely operate forklift trucks, as well as 
other violations not related to the electrocution.  Total fines in that instance were $119,000.00.

OSHA has instituted a new requirement for certification of crane operators.  Most 
requirements for OSHA’s standard for cranes and derricks used in construction work (29 CFr 
1926.550) incorporated requirements of certain pre-1970 national consensus standards.  The 
standard is the product of a negotiated rulemaking process that began in the summer of 2003 
and culminated in the publication of the final rule on Aug. 9, 2010.  The standard requires 
operators to be certified by november, 2014. Secondly, the standard requires that certifications 
issued by an accredited testing organization specify the “capacity and type” of cranes the 
operator is certified to operate.

OSHA’S neW STAndArdS FOr CrAne OPerATOrS

The new standard includes a number of new provisions designed to improve safety. Several 
significant changes are:

• effective november 10, 2014, most operators must be formally qualified or certified. 

• new requirements during assembly and disassembly will protect workers from being 
struck or crushed by unanticipated movement of crane components and will ensure that 
equipment is properly assembled. 

• new requirements are included for maintaining sufficient clearance distances from power 
lines and protecting against electrocution hazards. 

• new requirements for pre-erection inspection of tower cranes, use of synthetic slings 
during climbing of tower cranes and other assembly activities, and use of qualified riggers 



for those activities, will ensure the structural stability of such equipment. 

• The new standard covers equipment (such as floating cranes) that was subject to very few 
requirements in the prior standard because the prior standard did not incorporate national 
consensus standards applicable to such equipment. It also covers equipment (such as 
dedicated pile drivers) that was not subject to the prior standard at all. 

employers who operate cranes on a construction site are responsible for complying with 
all aspects of the standard, but other employers whose personnel work at the site have 
responsibilities as well. These employer duties are consistent with OSHA’s multi-employer 
policy, which recognizes that the Occupational Safety and Health Act imposes compliance 
duties on (1) employers who create or control hazards, (2) employers whose employees are 
exposed to hazards, and (3) employers with general supervisory authority over a worksite.

TOrT LIABILITy TO nOn-STATUTOry eMPLOyeeS

Contractors cannot be liable in tort for injuries to their employees or “statutory employees” 
owing to the immunity provisions of the Workmen’s Compensation statute.  However, 
contractors can be liable to the employers of other contractors not covered by “vertical privity”.  
Under Pennsylvania law an “employer of an independent contractor has no duty to warn the 
[independent] contractor or his employees of a condition that is at least as obvious to them as 
it is to him.” Mentzer v. Ognibene, 408 Pa. Super. 578, 594, 597 A.2d 604, 612 (1991); Colloi 
v. Philadelphia Electric Co., 332 Pa. Super. 284, 292, 481 A.2d 616, 620 (1984). This includes 
the presence of overhead wires that are obvious to the employee.  Juliano v. Am. Remodeling, 
Inc., 2002 U.S. dist. LeXIS 8057, 9-10 (e.d. Pa. May 3, 2002).

nor does an architect who has been hired to prepare construction drawings and a foundation 
design have such a duty.  The Superior Court of Pennsylvania has held that such an architect 
for a proposed warehouse did not have a duty to warn construction workers of the presence of 
an existing, overhead power line in the absence of a contractual assumption thereof.  Frampton 
v. Dauphin Distribution Servs. Co., 436 Pa. Super. 486, 487, 648 A.2d 326 (1994).  In that 
case the Superior Court affirmed the summary judgment entered in favor of the architect 
in an action to recover damages on behalf of workmen who were killed or injured when the 
scaffolding which they were moving came into contact with the power line.  

OSHA vIOLATIOnS AS evIdenCe OF neGLIGenCe

Industry standards, including OSHA regulations, are admissible on the question of standard 
of care. Dallas v. FM Oxford, Inc., 381 Pa. Super. 89, 552 A.2d 1109, appeal denied, 522 Pa. 
612, 563 A.2d 498 (1989); Brogley v. Chambersburg Engineering Company, 306 Pa. Super. 316, 
452 A.2d 743 (1982). Thus OSHA violations can be evidence of negligence. More recently, the 
Superior Court in Birt v. First Energy Corp., 891 A.2d 1281 (Pa.Super. 2006), held that it was 



proper for the trial court to allow evidence of an OSHA citation issued to the injured worker’s 
employer in a case for against an electric utility. OSHA had issued citations to the employer 
for allowing excavation equipment to reach within ten feet of energized power lines, allowing 
an employee to be lifted up and ride in the bucket of an excavator without fall protection, and 
allowing an employee to work without a protective helmet. Mr. Birt had been electrocuted 
when he contacted overhead power lines. The jury ultimately found that Penelec, the utility, 
was not negligent. 

fOr mOre iNfOrmAtiON, PleASe CONtACt mArK  t. CAlOyer At mtC@PietrAgAllO.COm.

 
exPOSiNg tHe “greeN” mytH

everybody is going “green.”  not St. Patrick “green,” but environment “green.”  And the 
public can’t seem to get enough.  We recycle our garbage, look for “green” household 
products, and some of us even buy “green” (that is, organic) food.  But what does all this 
mean for the built environment?  Over the past several years, it has been the latest and 
greatest thing for developers, architects, and building material companies.  But I would like 
to add a note of caution.

I want to make it clear that we MUST reduce our energy consumption.  We simply cannot 
continue to be wasteful on how we use our natural resources.  All of the studies have shown 
that they will soon be depleted; particularly with the modernization of China and India.  
A significant portion of our energy usage is in the construction and operation of the built 
environment.  If we can make major reductions in energy consumption in this area, I believe 
we will have taken a major step in the right direction.  But, we must be careful to take 
meaningful steps, not ones that give us the illusion that we are accomplishing more than 
what the pundits tell us we are achieving. 

We all love easily identifiable measures to quantify performance.  enter the Leadership in 
energy and environmental design (Leed) designation; a term most of us have heard, 
but few of us fully comprehend.  Many private and public organizations now note in their 
informational materials that their building has achieved a Leed rating. Leed ratings are 
used in many publications  to suggest that  a particular building is “special:”   one that 
respects the environment by using less energy and, in addition, is healthier for its occupants.   

So what is this thing called LEED?  

The Leed program provides a rating system ranging from Certified (least Green), to Silver, 
Gold and Platinum (most Green).  These categories are easily recognizable as: Silver is better 



than Certified, Gold is better than Silver, and Platinum is best of all.  The system creates 
the impression that if the building is not designated at all, energy efficient features are 
lacking.  This may be true in certain situations, such as when the owner simply directed the 
architect to design the building as if he had unlimited energy resources, because the pro-
forma statement has been structured to have the tenant/future owner pay for these costs, 
or when the building is to be sold before the additional energy savings features can pay 
for themselves.  Fortunately, this is happening less frequently and the general public has a 
high awareness of the benefits of energy conservation.  However, many buildings today are 
designed for better energy efficiency without ever seeking a Leed designation.  An owner 
that utilizes energy saving features may nonetheless forego the additional administrative 
costs necessary to obtain a Leed designation.  While I am unaware of anyone tracking 
these types of Leed-eligible, but not Leed certified buildings, many of my colleagues have 
confirmed this trend. 

A building can qualify for a Leed designation by incorporating “green” features into the 
building.  Some features provide more points than others. There is a maximum of 100 points 
available, and they are distributed across five categories:  Sustainable Sites, Water efficiency, 
energy and Atmosphere, Materials and resources, and Indoor environmental Quality.  Six 
additional points are available for Innovation in design.  The process includes the selection 
of eco-friendly materials, high efficiency HvAC systems, and carefully crafted construction 
details.  The more points, the better, for 40 points will earn a Certified designation, 50 for 
Silver, 60 for Gold, and 80 for Platinum.  Of course, this process has a cost.  The architect 
will need to increase his fee because the design process will take more time due to the 
documentation required, and the initial cost of construction will be greater.  However, over 
a period of years, these costs will be recovered and the building’s occupants will be happier in 
the meantime.  The architect will also need to make sure that the design maximizes the point 
system, document the process, submit the necessary paperwork, monitor the project during 
construction, and submit the final documentation.  The contractor will need to document 
that the materials specified are ordered and installed in accordance with the drawings.  

Some studies have stated that having a Leed designation can result in higher rents.   Others 
have suggested that the building’s occupants are happier, more productive and healthier 
when living or working in a Leed building.  This is attributed to the introduction of more 
daylight, windows that open, and the avoidance of toxic adhesives and other related materials.  
In some regions of the nation, it has become a powerful, and some would say, a necessary 
marketing tool to have a Leed designation.  And let us not forget about energy savings.  
Almost all studies confirm that Leed certified buildings save energy when compared to 
buildings that ignore this issue. 



So what needs to be exposed?

Leed certified buildings are a step in the right direction; but one should not think that 
we have now solved the energy problem.  remember, Leed designation is applicable to 
only new construction and renovation of existing buildings.  It does not address retrofitting 
of existing buildings that are not scheduled for renovation.  Thus, in my opinion, Leed 
designation is only one component of a multi-faceted approach to a complex problem. 

In my view, there are a number of issues that are not seriously discussed by the government, 
my profession, and the construction industry:

1. A significant portion of our buildings are constructed as short-term investments and it does not 
make economic sense for the developer to make the up-front investment for a return that exceeds 
the “pay back” period of many of these mechanical systems required to achieve Leed certification.

2. Many of these mechanical systems are very complex to operate and the local staff may not have 
the experience to operate them properly going forward, even though they received instructions 
from the contractor at the completion of the project.  Also, the new staff may not receive the same 
training as the original staff.

3. The latent energy savings inherent in existing buildings usually far exceeds the savings one can 
achieve in new buildings.  new buildings require costly new materials, which require a tremendous 
expenditure of energy to produce and transport to the site.

4. Leed does not address the fact that historically our zoning ordinances encourage low density 
sprawl; therefore making it impossible to develop an effective public transportation system.  It is 
only concerned with the energy savings of a single building.

5. It also does not concern itself with massive amounts of energy used to grade hills and valleys 
into large flat areas to accommodate “big box” retail development. This is particularly evident in 
Western Pennsylvania where these locations are usually located on the flood plains which is another 
important issue of concern.

6. The complexity of completing the paperwork and filing the necessary forms to obtain Leed 
certification has increased over the years, even though efforts have been made to alleviate this issue.  
However, the cost and timeframe has  grown even though a new “cottage industry” to expedite this 
process has developed. 

7. With thoughtful design and careful selection of materials, many buildings can be Green and not 
receive Leed certification. 



So what do I think should be done to avoid a false sense of security?

1. Select material and design features that save the most amount of energy for the least 
amount of money and not focus on the amount of points one receives. 

2. To many of my profession, this process has forced us to view this as an accounting exercise 
and not a dynamic design process.  We have become “bean counters” trying to collect as 
many points as permitted by the budget so our project can advance to the next level.  “Look, 
my building is Gold and yours is only Silver!”

3. The mass market, professional and trade publications feature buildings that are energy 
efficient without the Leed certification.  Should an explanation of the “Green” features 
incorporated into the building and their associated costs should be part of the text 

4. We need to begin revising our land-use controls.  They were developed when energy was 
cheap and we believed we had unlimited land. In my opinion, this is one of the biggest 
culprits in promoting energy inefficiency.  Ordinances must be revised to require (not 
encourage … the time for that has passed) medium to high density that is clustered around 
existing or projected mass transit systems.
 
5. For these land-use controls to be effective, they must be regional in scale.  This will prevent 
developers from playing one municipality against the other to secure the development they 
want. 

6. Comprehensive planning should precede the enactment of these controls and infrastructure 
should be installed to reinforce the comprehensive plan.

So, Leed certification is good, but will not get us to where we must be.  The world is 
moving to replicate the consumption level of the United States.  Mother earth cannot 
support this amount of growth.  We do not have an option.  We must move forward on this 
important issue on all fronts or suffer the consequences. 
 
riCHArd glANCe iS A regiStered ArCHiteCt iN tHe StAteS Of PeNNSylvANiA ANd New yOrK.  
He HAS beeN A PrACtiCiNg PrOfeSSiONAl fOr tHe PASt 38 yeArS.  iN AdditiON tO HiS degree 
iN ArCHiteCture, riCHArd glANCe HAS A mASterS iN urbAN PlANNiNg.  

tO tHe left iS A PHOtO Of AN OffiCe buildiNg iN greeNSburg, PA 
tHAt wAS reNOvAted bASed ON A glANCe deSigN.  tHrOugHOut tHe 
PrOJeCt, SuStAiNAble mAteriAlS ANd teCHNOlOgieS were uSed. tHeSe 
mAteriAlS iNClude eNergy effiCieNt iNSulAtiON, A geOtHermAl HvAC 
SyStem, A ‘greeN’ rOOf, ANd A PHOtOvOltAiC ArrAy tHAt geNerAteS 
SOme Of tHe buildiNg’S eNergy.

 



tHe fAulty wOrKmANSHiP/OCCurreNCe debAte tAKeS ON 
CONStitutiONAl dimeNSiONS: StAtutOry CHANgeS tO exiStiNg 
POliCieS deClAred uNCONStitutiONAl iN twO StAteS

The debate over the issue of whether losses arising from faulty workmanship should be 
considered to be damages caused by an occurrence shifted from the courts to the legislatures 
in several states and, in at least two of them, the debate moved back into the courts.  In 
South Carolina and Colorado, legislative efforts to overturn court decisions favoring the 
insurance industry were successfully attacked on the ground that the anti-insurer statutes 
enacted there were unconstitutional as retroactive laws impairing the parties’ contract rights.

In previous editions of the Construction Leading edge, we reported on several court decisions 
(including cases from Pennsylvania, Ohio and West virginia) that ruled against contractors 
seeking insurance coverage for losses arising from their work.  The emerging trend has been 
for courts to hold that such claims are not covered by commercial general liability insurance 
policies because faulty workmanship that results in damage only to the insured’s work or 
products lacks the element of fortuity necessary to qualify as a covered occurrence under 
typical policy language.

In response to such unfavorable decisions, construction industry groups in a number of 
states began to lobby state legislators to enact statutes that would, in effect, overturn them.  
In Colorado, Hawaii and South Carolina, their work paid off.  Although the verbiage of the 
legislation differed from state to state, a common theme was that faulty workmanship would 
be considered to be an occurrence if it led to bodily injuries or property damages.     

In Colorado and South Carolina, the insurance industry pushed back by taking the matter 
to the courts again.  This time, the battle lines were draw over questions of whether these 
new laws mandating coverage for faulty workmanship claims were valid and constitutional.  

In Harleysville Mutual Insurance Co. v. State, 2012 WL 5870799 (S.C. november 12, 2012), 
the insurer launched several attacks upon S.C. Code § 38-61-70.  The court rejected its 
arguments that the law was invalid “special legislation,” and that it violated the separation 
of powers doctrine and the equal protection clause.  However, the court agreed that the law 
was unconstitutional to the extent that it applied retroactively to policies issued before the 
effective date of the act, which was May 17, 2011.  In making this ruling, the court reasoned 
that the legislation fundamentally changed the definition of the term “occurrence,” thereby 
substantially impairing the pre-existing contracts by materially changing their terms.  The 
new law would be applicable to policies issued on or after May 17, 2011.



Similarly, in Colorado Pool Systems, Inc. v. Scottsdale Insurance Co., 2012 WL 5265981 
(Colo. Ct. App. October 25, 2012), the court declared Colo. rev. Stat. § 13-20-808 to be 
unconstitutional when applied retroactively to policies issued before the effective date of the 
law.

Cases of this ilk underscore the importance of the occurrence issue to the insurance industry 
and the construction trades and the lengths that each will take to hold onto favorable law, 
whether the law was set by the courts or the legislatures.  While the insurers currently have 
the upper hand in many states by virtue of favorable court opinions (Pennsylvania, Ohio 
and West virginia among them), the balance of power could be changed by the stroke of 
a legislative pen.  Then, it may be up to the courts again to determine if the legislative fix 
passes constitutional scrutiny.

fOr mOre iNfOrmAtiON, PleASe CONtACt lOuiS C. lONg At lCl@PietrAgAllO.COm.

vOluNtAry lAyOff-retiremeNt: CAN uNemPlOymeNt be AwArded?

For the first time since 1980, when Pennsylvania’s legislature enacted the voluntary-layoff-
option (vLO) provision to the unemployment compensation (UC) law, an employee who 
accepts an employer-initiated early-retirement incentive package may be eligible for UC 
benefits. In Diehl v. Unemployment Compensation Board of Review, 57 A.3d 1209 (Pa. 2012), 
the Supreme Court of Pennsylvania interpreted the vLO provision as an exception to the 
rule that one is ineligible for benefits if he terminates his employment without a “necessitous 
and compelling” reason.

Under the UC law, an employee is ineligible for benefits for any week “[i]n which his 
unemployment is due to voluntarily leaving work without cause of a necessitous and 
compelling nature.” 43 P.S. § 802(b). The vLO provision, however, states that “no otherwise 
eligible claimant shall be denied benefits for any week in which his unemployment is due to 
exercising the option of accepting a layoff, from an available position pursuant to a labor-
management contract agreement, or pursuant to an established employer plan, program or 
policy.” Id.

In Diehl, an employee accepted an employer-initiated early-retirement incentive package. 
He then sought benefits under the vLO provision, claiming that he was entitled to benefits 
due to his “accepting a layoff.” Both the Unemployment Compensation Board of review 
and the Commonwealth Court disagreed. relying upon Commonwealth Court precedent 
dating back to 1987, the Board and Commonwealth Court held, “layoff” does not include a 



permanent separation from employment and, therefore, the vLO provision does not apply.

The Supreme Court of Pennsylvania articulated the question Diehl presented as follows: 
“whether the term ‘layoff’ applies to early retirement packages, or only to temporary 
separations, such as a layoff with recall rights.” It then considered the decisions in which the 
Commonwealth Court had cited the vLO provision, stating that the intermediate appellate 
court had rendered them “without performing the necessary statutory analysis.” The 
Diehl court noted that well-established precedent required it to “interpret [the] eligibility 
provisions broadly in favor of the employee,” and, then, it performed the necessary statutory 
analysis. Because layoff is commonly understood to include both temporary and permanent 
separations from employment, the Diehl court held, the term includes early-retirement 
incentive packages, like the one the employee had accepted. Therefore, an employee who 
accepts such a layoff is eligible for benefits if he is able to satisfy all other conditions required 
by the UC law. 

In determining whether to offer employer-initiated early-retirement incentive package, an 
employer in Pennsylvania should consider Diehl—and the additional costs that may arise in 
its wake when those who opt to accept such packages seek UC benefits.

fOr mOre iNfOrmAtiON, PleASe CONtACt  PAmelA g.COCHeNOur At PgC@PietrAgAllO.COm 

Or mAttHew r. weNdler At mrw@PietrAgAllO.COm.

PeNNSylvANiA’S SmAll buSiNeSS PrOCuremeNt iNitiAtive: wHAt yOu 
Need tO KNOw NOw

On July 19, 2012, Governor Tom Corbett announced the creation of Pennsylvania’s new 
Small Business Procurement Initiative.  This program is designed to reserve certain state 
contracts for only self-certified small businesses and veteran-owned businesses.  

To self-certify as a “small business” the business may not employ more than 100 employees 
and cannot exceed maximum revenue limits.  The department of General Services (“dGS”) 
has published Guidelines for Small Business Construction Contracts and for design 
Contracts.   Under the Initiative, all Commonwealth agencies are to identify and set aside 
contacts for the dGS’ Small Business Construction and design Programs.  A construction 
or design business that satisfactorily completes the self-certification process will be deemed 
either a “Small Construction Business” or a “Small design Business” and will be eligible to 
bid on prime contracts within the Program.  Certification and participation in the Program 
are race and gender neutral.



To self-certify as a small business under The Guidelines, the small business must meet all of 
the following criteria: 

• is for profit; 
• is independently owned and operated; 
• is not dominant in its field; 
• employs 100 or fewer employees; 
• is not a subsidiary of any other business; 
• has a certificate of authority to do business in Pennsylvania or if trading under a fictitious 
or assumed name, is registered under the fictitious name;
• has not exceeded the 3 year average maximum amount of gross sales per calendar year 
permitted by the Program; and
• has properly licensed personnel as required by applicable law to perform the scope of work 
set forth in the contract.

An Agency funded project that has an estimated total project value between $5,000 and 
less than $300,000.00 will be subject to the Program and reserved to be bid, awarded and 
performed only by properly self-certified dGS Small Construction and design Businesses.  
If there are no Small Businesses available, then dGS may exempt that particular project 
form the Small Business Program.  Projects that call for 100% of the labor or the design to 
be performed by Commonwealth employees are also exempt from the Program.  regardless 
of dollar value, contracts that are for emergency work, sole source procurements, leasehold 
improvements, historic preservation work or as approved by the Secretary of the dGS, are 
similarly excluded from the Program.

Small Construction Businesses will be certified to compete within only one of three possible 
tiers depending on income level and contract value.  The tiers break down as follows:

“tier 1” 
• Gross sales income up to $300,000 average over the last 3 calendar years
• Will compete for single contract projects with an estimated award value between  
 $5,000 and $24,999.99.
• Must self-perform 100% of the scope of work of every work order with employees  
 on their payroll
• Can only perform one contract under the Program at a time
• Prevailing Wage Act and Separations Act (which requires that HvAC, plumbing  
 and electrical contract work be separated from the work to be performed by general  
 contractors) do not apply to Work Orders awarded within this tier
• no Bid bonds, Payment bonds or Performance bonds will be required
• Must have General Liability and Workers’ Compensation insurance



“tier 2”
• Gross sales income between $300,000 and $3,000,000 averaged over the last 3  
 calendar years
• Will compete for contracts with an estimated award value between $25,000 and  
 $99,999.99
• There is a maximum of three Base Bids in Tier 2 projects
• Must self-perform at least 51% of the labor cost of every contract awarded under  
 the Program  
• Any work to be subcontracted may only be subcontracted to Small Businesses in  
 Tier 1 or Tier 2, which must self-perform 100% of the subcontract value
• Bid bonds in the amount of 5% of the highest bid price will be required.   
 Performance security must be provided by way of bond, certified check or an  
 irrevocable stand-by letter of credit in the amount of 50% of the contract award  
 value. 
• Must have General Liability and Workers’ Compensation insurance

“tier 3”
• Gross sales income between $3,000,000.01 and $20,000,000 averaged over the  
 last 3 calendar years
• Will compete for contracts with an estimated award value between $100,000 and  
 $299,999.99
• Must self-perform at least 51% of the labor cost of every contract awarded under  
 the Program  
• Any work to be subcontracted may only be subcontracted to Small Businesses in  
 Tier 1, Tier 2 or Tier 3, which must self-perform 100% of the subcontract value
• Bid bonds in the amount of 10% of the highest bid price will be required;   
 performance security must be provided by way of bond, certified check or an  
 irrevocable stand-by letter of credit in the amount of 100% of the contract award  
 value 
• Must have General Liability and Workers’ Compensation insurance

For a Small design Business to compete with other Small design Businesses, its Gross Sales 
Income as of the date of submitting the self-certification must be less than $7,000,000 
average in gross sales income per year for each of the last three calendar years.  A Small 
design Business may be selected to perform work on more than one project at any given 
time.

The process to self-certify to become a Small Business is straight-forward.  The business 
must have a vendor number, which is assigned to all businesses that do business in the 
Commonwealth. Then the business must answer a questionnaire found at www.smallbusiness.
pa.gov.  At the completion of the questionnaire, the business will be self-certified.  For Small 



Construction Businesses, the Program will automatically assign the proper tier level.  The 
self-certification is valid for one year.  A business must re-certify every year.

every small business that is awarded a contract or work order will be subject to examination 
by the Commonwealth to verify the accuracy of statements made during the self-certification 
process.  Before a work order can be issued, the Small Business must pass a Contractor 
responsibility Program.  Businesses that submit false information to the Commonwealth 
are subject to a variety of sanctions including criminal prosecution for procurement fraud.

Current bidding opportunities available to Small Businesses can be found by visiting www.
emarketplace.state.pa.us and clicking on “Solicitations.”  On the Solicitations Search 
screen, check the “view Small Business Procurements” box and click search for all available 
opportunities. 

fOr mOre iNfOrmAtiON, PleASe CONtACt  mAry g. mArCH At mgm@PietrAgAllO.COm.

HOme builderS iN PeNNSylvANiA Are NOw At riSK fOr lAteNt 
CONStruCtiON defeCt ClAimS ASSerted by SubSequeNt PurCHASerS

The implied warranty of habitability removes certain latent construction defects from the 
doctrine of caveat emptor (let the buyer beware) and shifts the risks of those latent or hidden 
defects to the builder.  The implied warranty of habitability covers defects attributable to the 
builder’s design or construction which would not be apparent to the ordinary purchaser as 
a result of a reasonable inspection.  An example of a latent defect is a design that results in 
deterioration of structural support over time.

The implied warranty of habitability is a creation of public policy, which was first recognized 
by the Pennsylvania Supreme Court in the 1972 case of Elderkin v. Gaster, 447 Pa. 118, 
288 A.2d 77, when it held that the “builder-vendor impliedly warrants that the home he 
has built and is selling is constructed in a reasonably workmanlike manner and that it is fit 
for the purpose intended - habitation.”  It is triggered by a contract for the sale of a newly 
built home.  The implied warranty of habitability exists independent of any contractual 
representations made by the builder.  The Elderkin court recognized that a purchaser of a 
new home justifiably relies on the skill of the builder that the house will be habitable. 

In a case of first impression the Pennsylvania Superior Court in Conway v. The Cutler Group, 
Inc., 57 A.3d 155 (Pa. Super. 2012) held that the implied warranty of habitability extends 
to a second or subsequent purchaser of the home.  The Conway court stated that “the risk 
of latent defects affecting habitability in the home that do not materialize for years after 



construction properly rests with the party who built the home, irrespective of whether the 
homeowner is the original buyer.”  The Conway court was persuaded by the rationale of a 
lower court decision in Kapetanovich v. Fox, 20 Pa. d. & C. 4th (C.P. Allegheny County 
1993), which stated that if “the case law allows the contractor to avoid its responsibilities 
under the [implied] warranty simply because the original purchaser happens to transfer the 
property within the life of the warranty, the law creates a windfall for the contractor and its 
insurance carrier.”

In Pennsylvania home builders are not protected by claims of subsequent purchasers for 
latent construction defects.  It should be pointed out, however, that homeowners must bring 
their latent construction defect claims within 12-years of the completion of construction as 
required by the Pennsylvania statute of repose.

JOSePH J. bOSiCK ServeS AS CHAir Of tHe CONStruCtiON PrACtiCe CONSOrtium.  fOr mOre 

iNfOrmAtiON, yOu Are welCOme tO CONtACt JOe bOSiCK At (412) 263 1828 Or e mAil Him At JJb@

PietrAgAllO.COm. 
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