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IntroductIon

As opposed to physical property, such as 
personal or real property, intellectual  

property concerns the mind’s creations and grants  
certain exclusive rights to those who  
create. There are four distinct categories of  
intellectual property: patents, copyrights, trade  
secrets, and trademarks (or service marks). Here, the 
latter is discussed. 
trademarks, Generally

Typically a word, name, symbol, or  
combination thereof, a “trademark” or  
“service mark” is used in commerce to  
identify and distinguish one’s goods or  
services from those of others, and to indicate the 
source of the goods or services. 15 U.S.C. § 1127. 
Google®, Apple®, and Mustang® are examples. 
Shapes, fragrances, colors, and sounds may also 
be trademarked. Qualitex Co. v. Jacobson Prods. 
Co., Inc., 514 U.S. 159, 162 (1995). Indeed, the 
three-chime sound you hear while watching NBC® 
is the first-ever audio trademark accepted by the 
U.S. Patent and Trademark Office (USPTO), the  
administrative agency that examines federal  
trademark applications.

In the U.S., both state law and federal law govern 
trademark law. This article discusses the federal law. 
the lanham act

Enacted pursuant to Article I, Section 8 of the 
U.S. Constitution, the Lanham Act, 15 U.S.C. 
§§ 1051–1141n, prohibits a number of activities,  
including trademark infringement and trademark 
dilution. As such, the U.S. Supreme Court has said, 
the Act’s purposes are to prevent deception and  
unfair competition, to secure to the owner of the 
mark the goodwill of its business, and to protect 
the ability of consumers to distinguish among  
competing products. Two Pesos, Inc. v. Taco 
Cabana, Inc., 505 U.S. 763, 773, 774 (1992). 

Under the Act, one has trademark rights if it is 
shown that, first, the alleged trademark owner was 

the first to use the mark in commerce; and that,  
second, the alleged mark is distinctive, i.e., capable 
of distinguishing the goods from those of others. 
the dIstInctIveness requIrement

As to the latter requirement, trademark law  
evaluates marks along a continuum of  
distinctiveness that starts with the non-distinctive, 
that ends with the inherently distinctive, and that 
contains five categories—generic, descriptive,  
suggestive, arbitrary, and fanciful. Marks that are 
generic or descriptive are non-distinctive (and, 
thus, are not eligible for trademark protection). 
Generic marks function as the common descriptive 
name of a good or service. As to breakfast cereal,  
“shredded wheat” is generic. Kellogg Co. v. 
Nat’l Biscuit Co., 305 U.S. 111 (1938). Marks 
that are descriptive immediately convey a char-
acteristic or quality of the good or service it  
identifies. As to a business that stores valuables in 
private vaults, “security center” is descriptive. Sec. 
Ctr., Ltd. v. First Nat. Sec. Ctrs., 750 F.2d 1295, 1300 
(5th Cir. 1985). Marks that not only are descriptive 
but also have acquired secondary meaning—i.e., 
the consuming public primarily associates the 
mark with the good’s producer or the service’s pro-
vider, rather than the product or service itself—are  
distinctive. Marks that are suggestive, arbitrary, 
or fanciful are deemed inherently distinctive, as 
their intrinsic nature serves to identify a particular 
source of a good or a particular provider of a service. 
Suggestive marks require consumer imagination, 
thought, or perception to determine what the good 
or service is. As to cars, Mustang® is suggestive: 
they are fast, and cars may also be fast. Arbitrary or 
fanciful marks do not describe or suggest anything 
about the product or the services with which they 
are used. Specifically, an arbitrary mark employs a 
common word in an uncommon way, and a fanciful 
mark is a made-up term. As to computers, Apple® 
is arbitrary. Generally speaking, Google® is fanciful.
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Employer Wellness Programs and Employee Bad Habits 
Lowering Costs While Managing Risk
By Jennifer R . Russell , Esq. 

Companies need to adopt
stringent compliance programs
and be vigilant for “red flags.”

Employers implementing 
such programs should focus 

on decreasing the risk and cost 
of defending lawsuits filed by  
applicants or employees...

Employee wellness programs have become 
increasingly popular with employers as they 
have been effective at lowering employers’ 
costs. Along with striving to lower health care 
costs, however, employers implementing such 
programs should focus on decreasing the risk 
and cost of defending lawsuits filed by appli-
cants or employees claiming they were treated 
unfairly or improperly. Employers must take 
care that programs are administered fairly un-
der federal and state anti-discrimination laws, 
including the Americans with Disabilities Act 
(“ADA”), and do not violate any applicable pri-
vacy or off-duty conduct laws. Employees and 
applicants have filed lawsuits claiming that the 
application of wellness programs and related 
workplace policies discriminated against them 
because they are obese, a smoker or 
suffer from drug or alcohol addiction. 
obesIty 

According to the Society for Human 
Resource Management (SHRM) Spe-
cial Expertise Panels’ “Future Insights” 
Report regarding top trends for 2014, 
obesity is a current focus area for em-
ployers and human resource professionals. The 
American Medical Association announced 
in June 2013, that it considers obesity to be a 
disease. Weight, however, is only a protected 
characteristic in one U.S. state - Michigan. 
Mich. Comp. Laws § 37.2202(1)(a). 

The Equal Employment Opportunity Com-
mission’s position is that morbid obesity, by 
itself and without some additional underly-
ing physiological disorder, may constitute an 
ADA disability. In 2012, the EEOC settled 
two cases in which it alleged an employee was 
discriminated against based upon obesity as a 
disability and because he or she was regarded 
as disabled. In EEOC v. Resources for Hu-
man Development, Inc., the District Court for 
the Eastern District of Louisiana ruled that 
severe obesity – a body weight of more than 
100 percent over the norm – is an impairment, 
and that, if an individual is severely obese, the 
obesity need not be based on a physiological 
impairment. The case settled for $125,000 
following the court’s ruling. In EEOC v. BAE 
Systems Tactical Vehicle Systems, LP, the 
EEOC filed suit in Texas alleging that the 
employer told the employee it felt he could no 

longer perform his job duties because of his 
weight. The employee claimed that he asked 
to be transferred to a different position or re-
ceive other reasonable accommodations, but 
the employer refused. The settlement required 
the employer to pay the employee $55,000 and 
provide disability discrimination training to 
employees. 

Despite the EEOC’s position, the Third Cir-
cuit has noted it has not “definitively reached 
a position” regarding whether obesity is an 
ADA disability, and also “has not yet recog-
nized a cause of action against an employer 
who discriminates against an employee be-
cause it perceives the employee as disabled 
by obesity.” Lescoe v. Pa. Dep’t of Corr.-SCI 
Frackville, No. 11-2123, 464 Fed. Appx. 50 (3d 

Cir. Feb. 16, 2012).  It has recently been noted, 
however, that lower courts in the circuit have 
suggested that obesity caused by an underly-
ing physiological disorder is an ADA disabil-
ity. Anderson v. Macy’s, Inc., 943 F. Supp. 2d 
531, 543 (W.D. Pa. 2013). 

More recently, another district court in this 
Circuit noted that harassment because of an 
employee’s weight may be sufficient in some 
circumstances to establish a hostile work en-
vironment claim. Mercer v. Southeastern Pa. 
Transit Auth., 2014 U.S. Dist. LEXIS 83355, * 
24 (E.D. Pa. June 18, 2014) (citation omitted).  
The court, however, granted the employer’s 
motion for summary judgment, since the 
plaintiff did not show his weight constituted a 
disability (he claimed to be disabled due to his 
diabetes, high blood pressure and high choles-
terol and not due to his weight or obesity, and 
did not present any evidence that the alleged 
harasser viewed the two as related or that his 
weight limited any major life activity). There 
was no evidence that the alleged harasser’s 
comments were “sufficiently severe or perva-
sive to alter the conditions of [his] employment 
and create an abusive working environment.” 

Mercer, 2014 U.S. Dist. LEXIS at ** 24-25 
(citations omitted).
smokInG

Although there is no federal law currently 
protecting smokers, 29 states and the District 
of Columbia offer some protection to employ-
ees who smoke. Some states generically pro-
hibit “discrimination,” while others preclude 
discrimination relating to hiring, retaliation, 
segregation and/or discipline. Pennsylvania 
and Ohio do not have such a law, but West 
Virginia and New Jersey do. Many states’ 
laws have exceptions, allowing employers to 
base employment decisions on an applicant or 
employee being a smoker where, for example, 
abstention from smoking is reasonably or 
directly related to the position or would inter-

fere with performance, the employer’s 
business or the safety of others. Several 
states’ laws provide that employers may 
charge higher insurance premiums to 
those who smoke if certain conditions are 
met. Notably, in states where there are no 
prohibitions or where one of these excep-
tions apply, employers are even refusing 

to hire smokers. 
druG and alcohol addIctIon 

Although employees suffering from drug or 
alcohol addiction have filed disability discrim-
ination suits, many suits have failed because 
evidence often reveals the employee is a “cur-
rent” user of drugs or alcohol and, thus, not 
entitled to protection. In August 2013, the U.S. 
Court of Appeals for the Fifth Circuit held 
that an employee was disqualified from ADA 
protection because he was a current abuser 
of the prescription pain medication Vicodin.  
Shirley v. Precision Castparts Corp., 726 
F.3d 675 (5th Cir. 2013). The employee twice 
failed to complete an employer-required drug 
treatment program and was terminated. His 
admitted drug problem, failure to com-plete 
rehabilitation, and continued use of a prescrip-
tion drug while still in rehabilitation rendered 
him a current user. The fact that he admitted 
to a drug problem and entered a rehabilitation 
program before an adverse employment action 
was taken provided him with protection under 
the ADA’s safe harbor for former drug users. 
A significant period of recovery is required, 
regardless of how the addiction is discovered. 

Continued on page 5
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Why should you care about the changes 
that are coming to the Federal Rules of 
Civil Procedure?  

Two reasons stand out.  If you are a 
corporation, the new rules in federal court 
will likely reduce your litigation costs.  On 
the other hand, it may be more difficult to 
punish your opponent for destroying or 
losing evidence.

Discovery – what attorneys call the 
exchanging of documents during a lawsuit 
– currently comprises about 50-90% of the 
cost of a case.  The present federal court 
procedures create great expense, especially 
when a case involves electronically stored 
information like emails or computer 
documents.  In larger cases, 
document preservation costs 
alone can run into the hundreds 
of thousands of dollars.  And 
often, the vast majority of 
documents that are preserved in 
a case are never used.

Under the new rules, 
commentators expect cases to both start 
and finish quicker, since the proposed 
rules compress the time period for serving 
a complaint from 120 to 60 days, and 
expedite the discovery timeline. 

The changes are also designed to 
reduce the cost of discovery by making it 
proportionate to “the needs of the case.”  
As they decide how much discovery to 
allow, courts will now weigh “the amount 
in controversy, the importance of the 
issues at stake in the action, the parties’ 
resources, the importance of discovery 
in resolving the issues, and whether 
the burden or expense of the proposed 
discovery outweighs its likely benefit.”

This proposed proportionality 
requirement differs greatly from the 
current standard, where litigators typically 
obtain discovery “simply because it 
may lead to the discovery of admissible 
evidence.”  Commentators believe that 
the changes favor defendants more than 
plaintiffs because, in general, defendants 
usually have more information to preserve.  

Corporate defendants with large electronic 
data storage capabilities stand to benefit 
most from the changes. 

In addition to proportionality, the new 
rules aim to restrict discovery in other 
ways.  Depositions, interrogatories, and 
requests for production and admission form 
the basic techniques in every attorney’s 
toolkit.  The new rules greatly limit the 
number of times attorneys can deploy 
these tools in federal court.  For instance, 
the proposed rules will reduce the number 
of available depositions from 10 to 5 and 
interrogatories from 25 to 15.

The proposed changes hold another 
significance.  Rule 37(e), relating to the 

destruction of evidence, has been totally 
rewritten.  It now attempts to address 
the concerns of litigants who felt they 
had to engage in overbroad document 
preservation for fear that they would later 
face sanctions.  Courts employ widely 
different approaches to implementing the 
current rule and the new rules are designed 
to make the standard for sanctions more 
uniform.  

While the discovery limitations may 
come as a pleasant surprise to many 
corporate defendants, the rewrit ten 
rule relating to the loss or destruction 
of evidence could greatly inf luence the 
limited number of cases in which it applies.  

Currently, many federal courts will 
sanction a party for the negligent loss 
or destruction of evidence.  Under the 
new rules, however, cour ts may only 
assess sanctions for the failure to preserve 
evidence that either (1) caused substantial 
prejudice based on willful conduct or bad 
faith; or (2) irreparably deprived a party 
of meaningful opportunity to present or 
defend claims.

Courts will consider the following 
factors to determine if a party’s failure 
to preserve evidence was willful or in 
bad faith: a) the extent to which the 
party was on notice that litigation was 
likely and that the information would be 
discoverable; b) the reasonableness of the 
party’s efforts to preserve the information; 
c) whether the party received a request to 
preserve information, whether the request 
was clear and reasonable, and whether 
the person who made it and the par ty 
consulted in good faith about the scope of 
preservation; d) the proportionality of the 
preservation efforts to any anticipated or 
ongoing litigation; and e) whether the party 

timely sought the court’s guidance 
on any unresolved disputes 
about preserving discoverable 
information.

These factors increase the 
difficulty of holding an opponent 
accountable for the destruction or 
loss of important evidence.  Indeed, 

one prominent judge has criticized the 
proposed rule, arguing that “imposing 
sanctions only where evidence is destroyed 
willfully or in bad faith creates perverse 
incentives and encourages sloppy 
behavior.”

In order for the new rules to be 
implemented, the United States Supreme 
Court must still issue its approval, which 
is scheduled to occur in May 2015.  Absent 
Congressional action, the new rules will 
then take effect on December 1, 2015.

How will the new rules change your 
cases?  In general, your federal court 
cases will be shorter and less costly.  
More specifically, the effect of the rules 
will depend on the rules at issue and 
the facts of your case.  Nevertheless, 
the proposed rules are a welcome 
development, since they correctly aim 
to address the breadth and expense of 
the current federal discovery process. 
 
. 

A Primer on the Important Changes on Tap 
for the Federal Rules of Civil Procedure
By John R. Brumberg, Esq. 

How will the new rules change your 
cases?  In general, your federal court 

cases will be shorter and less costly. 

For more information, please contact John R. 
Brumberg, an associate in the firm’s Litigation 
Group, at (412) 263-1845 or via e-mail at JRB@
Pietragallo.com.
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ACBF Attorneys Against Hunger Committee

Allegheny County Bar Foundation

Allegheny County Fraternal Order of Police Lodge 91

Alumni Board for City Year Greater Philadelphia

American Cancer Society 

Association of Women Business Owners

Bethlehem Haven

Breast Cancer Research and Prevention 
at Fox Chase Cancer Center

CCAC Educational Foundation

Community Bread Basket

Community Food Warehouse

Congregation Beth El

Dean’s Diversity Council at Loyola University 

Frank J. Lucchino Endowment, Carnegie Library

Girl Scouts of Eastern PA

Good Samaritan Homeless Shelter in Phoenixville, PA

Hedda L. Komins Fund for the 
Pennsylvania Bar Association

Homeless Children’s Education Fund

Inter-American Bar Association

Irish Pub Children’s Foundation 

Kids’ Chance of Pennsylvania

Lawyer Referral & Information Service Committee  

Leukemia & Lymphoma Society

Lupus Foundation

2014 Community outreach

Magee-Womens Research Institute

Magee Womens Hospital

March of Dimes

Montgomery Child Advocacy Project

Montgomery County’s Neighborhood 
Legal Services Association

Philadelphia Bar Foundation 

Philadelphia Committee to End Homelessness

Philadelphia VIP – ex officio Board of Directors

Pittsburgh Parks Conservancy

Pittsburgh Pro Bono Partnership

Promises Never Broken Foundation Horse Rescue

RESOLVE, The National Infertility Association

Special Olympics

St. Anthony Charitable Foundation

The Pittsburgh Cultural Trust

The Pittsburgh Foundation

United Jewish Federation

United Way

University of Pittsburgh School of 
Law Alumni Association

Urban Mission Ministries

Western Pennsylvania Humane Society

Western Pennsylvania Law Library Association

Young Center for Immigrant Children’s Rights

Organizations Supported by Pietragallo 
Attorneys and Staff in 2014
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the scope of protectIon
Under the common law, the scope of  

protection is generally limited to the goods 
or services with which the mark is used and  
to the territory in which the mark is used. In 
contrast, a trademark owner’s registering the 
mark with the USPTO entitles him or her to 
greater protection than the protection that 
arises under the common law. Among other 
things, the owner of a registered mark enjoys 
the unlimited right to use the mark nation-
wide and is afforded priority over all future 
users of confusingly similar marks. Further, a   
federally registered mark is prima facie evi-
dence of validity and ownership of the mark, 
which is significant in terms of enforcement.
trademark InfrInGement

Indeed, if one has rights in a particular  
trademark, he or she may bring a number 
of claims, including a claim for trademark  
infringement. A trademark-infringement claim 
is brought against a defendant who uses in 
commerce a mark that is identical or confus-
ingly similar to the plaintiff’s mark. To recover 
under such a theory, one must show (1) that he 
or she has a valid and legally protectable mark, 
(2) that he or she owns the mark, and (3) that 
the alleged infringer’s use of the mark creates 
a likelihood of confusion as to the source of 
the product or service being identified. Thus, 
registering the mark makes it easier for one 
to prove the first of these three requirements. 

If each of these requirements is proven, the 
trademark owner not only may prevent the 
infringer from using the mark but also may be 
entitled to recover the damages arising from 
the infringement.
trademark dIlutIon

One may also bring a claim for  
trademark dilution. Unlike trademark  
infringement, which typically arises  
between parties whose goods or services are 
competing, trademark dilution arises when a 
defendant whose use of the mark is blurring 
or tarnishing a famous mark owned by the 
plaintiff, who is typically not in competition 
with the defendant. “Dilution by blurring” 
is association arising from the similarity 
between a mark and a famous mark that im-
pairs the distinctiveness of the famous mark. 
15 U.S.C. § 1125(c)(1)(B). As an example, 
suppose an upscale restaurant calls itself 
“Reebok.” If one is patronizing this restau-
rant, it is unlikely that he or she will think 
the shoe store with the same name is the 
provider of the services. Nonetheless, the 
 next time this consumer sees the name  
“Reebok,” he or she might think not only 
about the shoe store but also about the  
restaurant. If so, the efficacy of the name as an 
identifier of the shoe store will be diminished. 
In other words, the distinctiveness of the fa-
mous mark has been impaired. “Dilution by 
tarnishment,” on the other hand, is association 

For more information, please contact Alicia 
M. Passerin, Ph.D., a partner in the firm’s 
Intellectual Property Group, at (412) 263-4369 
or via e-mail at AMP@Pietragallo.com. 
Matthew R. Wendler is an associate at Cooney 
Trybus Kwavnick Peets in Fort Lauderdale, FL. 

The Fundamentals of Intellectual Property: Trademarks continued from page 1

arising from the similarity between a mark 
and a famous mark that harms the reputation 
of the famous mark. 15 U.S.C. § 1125(c)(1)
(C). An example of this is an illegal gambling 
club, as opposed to the restaurant, adopt-
ing the name “Reebok.” A consumer would  
not likely think that the illegal club and the 
shoe store are associated. But each time 
one aware of the club “Reebok” thinks of  
“Reebok,” he or she might envision the illegal 
establishment. If so, the reputation of the shoe 
store’s famous mark has been tarnished. 
conclusIon

Most businesses invest significant re-
sources into developing and maintaining 
the quality of their goods or services. By  
obtaining trademark rights in a mark 
used in connection with such goods or 
services and enforcing those rights, busi-
nesses may distinguish themselves 
from others and protect themselves 
from those who seek to benefit from the  
misuse of their mark.  

Employer Wellness Programs and Employee Bad Habits - Lowering Costs While Managing Bad Risk continued from page 2

The court held the determination of whether a 
former drug user is eligible for ADA protec-
tion is to be made on a case-by-case basis, 
considering whether the circumstances of the 
drug use and recovery justify a reasonable 
belief that drug use is no longer a problem. 

Similarly, employees’ claims have failed 
where, despite their addiction, they were ter-
minated for lying about past drug or alcohol 
addiction on an employment application or 
otherwise violating employers’ workplace 
policies. See Reilly v. Lehigh Valley Hosp., No. 
12-2078, 519 Fed. Appx. 759 (3d Cir. Mar. 29, 
2013) (legitimate, non-discriminatory reason 
to terminate employee, recovering alcohol 
and drug addict who lied on paperwork he 
submitted after receiving a conditional offer of 
employment, since it violated company policy 
regarding dishonesty); Salley v. Circuit City 
Stores, Inc., 160 F.3d 977 (3d Cir. 1998) (sum-
mary judgment affirmed for employer who 
terminated employee for drug and alcohol-
related misconduct in violation of company 
policy, including absenteeism because of her-

oin use and using heroin on lunch break and 
with co-worker, following a relapse of long-
term alcohol and heroin addiction). In addition, 
the Third Circuit has held that an employer’s 
enforcement of a “last chance agreement” 
between the employer and an employee re-
covering from alcohol or drug addiction is not 
a per se violation of the ADA or Family and 
Medical Leave Act (“FMLA”). Ostrowski v. 
Con-Way Freight, Inc., No. 12-3899, 543 Fed. 
Appx. 128 (3d Cir. Oct. 30, 2013). Con-Way 
Freight has drug and alcohol screening pro-
grams and an Employee Assistance Program. 
The plaintiff-employee, who was an alcoholic, 
took a leave of absence to attend and complete 
a rehabilitation program and was required to 
sign a Return to Work Agreement (“RWA”) 
agreeing to be “free of drugs and alcohol (on 
company time as well as off company time) 
for the duration of [his] employment” when he 
returned to work. Within a month, he resumed 
drinking and entered a rehabilitation program. 
He was terminated for drinking alcohol in vio-
lation of the RWA. Although the court noted 

the employee may have been able to prove he 
was “disabled,” he could not show that the 
dismissal for violating the RWA was a pretext 
for disability discrimination. 
conclusIon 

Despite the employers’ success in many 
of the cases discussed above, defending such 
claims represents an expensive and time-con-
suming endeavor. Overall, employers need to 
ensure that wellness programs and workplace 
policies are applied evenhandedly and that 
supervisory employees receive training re-
garding any wellness programs or workplace 
policies that may apply to employees who are 
smokers, obese or current or former abusers of 
alcohol or drugs to reduce the risk of discrimi-
natory treatment or inequitable application of 
company programs or policies.

For more information, please contact Jennifer 
R. Russell, an associate in the firm’s Litigation 
and Employment & Labor Practice Groups, 
at (412) 263-4349 or via e-mail at JRR@
Pietragallo.com. 
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Attorneys In The News

Mark Gordon, name partner, was selected by ALM as 
one of the Top Rated Lawyers in the United States in 
the practice area of Transportation. The ALM publishes 
more than 20 international legal publications, including 
The American Lawyer.

P. Brennan Hart, partner, was recently appointed 
to serve on the Disciplinary Board of the Supreme 
Court of Pennsylvania for a three-year term. Prior to 
this appointment, Mr. Hart served as a Hearing Com-
mittee Member for six years. The Board considers all 
disciplinary matters regarding mandatory standards for 
attorneys admitted to the bar in Pennsylvania.

Pennsylvania Super Lawyers©

Twenty-three attorneys in total were named by the publication as 2014 Pennsylvania Super Lawyers. In addition to Pietragallo 
and Raspanti, the following firm counsel were recognized by the publication as 2014 Pennsylvania Super Lawyers: Gaetan 
J. Alfano, Joseph J. Bosick, Mark Gordon, Christopher A. Iacono, Kathryn M. Kenyon, James W. Kraus, Daniel J. 
McGravey, Michael A. Morse, Shelly R. Pagac, Francis E. Pipak, Jr., Kevin E. Raphael, Douglas Rosenblum, Eric G. 
Soller, Clem C. Trischler, and Paul K. Vey. The following firm attorneys were recognized as 2014 Pennsylvania Super Lawyers 
Rising Stars: Ethan J. Barlieb, Sarah R. Lavelle, Leslie A. Mariotti, Alicia M. Passerin, John A. Schwab, and Peter S. 
Wolff. Selection as a Pennsylvania Super Lawyer is an honor reserved for only 5% of the Pennsylvania Bar. The arduous 
selection process encompasses a strict nomination, research, and review process.

William Pietragallo, II, founding partner, was selected as a Pittsburgh Top 50 Lawyer by Super Lawyers 2014. 
Mr. Pietragallo was recognized for his work in Business Litigation. Mr. Pietragallo has been recognized for 11 
consecutive years. His practice is concentrated in the areas of commercial litigation, business, and complex civil 
litigation.

Marc S. Raspanti, name partner in the firm,  Marc S. Raspanti, name partner in the firm, was selected as a 
Philadelphia Top 100 Lawyer and a Top 100 Lawyer in Pennsylvania by Super Lawyers 2014. Mr. Raspanti was 
recognized for his work in the White Collar Criminal Defense Practice Area. He practices in the areas of white 
collar criminal defense; Federal and state qui tam litigation; criminal, civil and administrative health care fraud 
litigation; and complex commercial litigation.
 

Gaetan J. Alfano,  name partner, was recently ap-
pointed Vice-Chair of the Pennsylvania Board of Law 
Examiners. The Pennsylvania Board of Law Examiners 
is empowered by the Supreme Court of Pennsylvania 
and is sanctioned to recommend the admissions of 
persons to the bar and the practice of law. The Board is 
also responsible for recommending rules pertaining to 

Kevin E. Raphael,  partner,  was named Vice Chair-
man of Education for the American Health Lawyers 
Association Fraud and Abuse Practice Group for the 
2014 through 2015 term. The American Health Lawyers 
Association (AHLA) is the largest, nonpartisan, 501(c)
(3) educational organization devoted to legal issues in 
the healthcare field in the nation.

Michael A. Morse and Pamela C. Brecht were featured presenters at the Philadelphia Bar Association’s 2014 
Bench-Bar & Annual Conference on October 17, 2014 in Atlantic City, NJ. Mr. Morse moderated the panel “False 
Claims Act or Whistleblower Litigation: What Every Practitioner Must Know About This Constantly Developing 
Area of the Law.” Ms. Brecht was part of the panel presentation. 

Clem C. Trischler, partner, was recently elected to the Academy of Trial Lawyers of Western Pennsylvania.  Membership 
is by invitation only and is limited to 250 lawyers who are dedicated to preserving the jury system and the independence of 
the judiciary. 
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Recent Successes

Summary Judgment Granted: Shelly Pagac successfully defended 
Westinghouse Electric Company in a lawsuit filed by Mimi Ma.  On 
April 26, 2013, Judge McVerry granted Westinghouse’s motion for 
summary judgment.  On March 18, 2014, the Third Circuit Court 
of Appeals affirmed the decision at Case No. 13-2433.  Ma claimed 
she had been terminated because of her sex, religion (Muslim) and in 
retaliation for raising complaints with her employer.  At the district 
court level, Judge McVerry noted that, “There is not the slightest hint 
of discriminatory or retaliatory animus in this case.  To the contrary, 
all of [the supervisor’s] criticisms are objective and task related.”  In 
affirming Judge McVerry’s opinion rejecting Ma’s arguments, the 
Third Circuit explained that, “Forceful insistence on the rightness of 
one’s position does not transform it into evidence . . .”  The decision 
was summarized in BNA’s Daily Labor Report, a national publication 
summarizing significant employment law decisions.

Jury Found Client Did Not Breach Standard of Care: Paul 
K. Vey successfully defended Werries of Tri-State Orthopaedics 
& Sports Medicine, Inc. in a lawsuit filed by Beverly A. Jarmillo, 
M.D. After having an open reduction internal fixation performed 
by Werries, Jaramillo claimed that that the threads of one of the 
screws projected into the cartilage covering the bone or through the 
articular cartilage of the hip joint, requiring her to undergo a left-hip 
replacement. However, the pathology report from the plaintiff’s 
total hip replacement demonstrated that the plaintiff’s femoral head 
cartilage had not been penetrated by the screw tip and hence that the 
physical facts did not support the plaintiff’s theory. The jury found 
that Werries’ conduct was not negligent. 

Defense Verdict: Clem C. Trischler successfully defended Suzuki 
Motor Corp. in a two-week jury trial held in the Allegheny County 
Court of Common Pleas. The plaintiff, Jessica Dolata, alleged that, on 
May 13, 2007, she lost control of a 2004 Suzuki Quadsport LT-Z250 
all-terrain vehicle (ATV) due to defects in the throttle system. She 
further claimed that, because of its longitudinal and lateral instability, 
the ATV flipped on top of her, causing serious injuries to her hip and 

lower body. Suzuki denied that the ATV was defective and maintained that 
the accident was the result of improper steering and throttle inputs made by a 
14-year old operator on an adult-sized machine. The jury unanimously found 
for the defense after less than an hour of deliberation, expressly rejecting the 
plaintiff’s suggestion that the ATV was defectively designed.

Appeal Quashed- Failure to Follow Rules Fatal: Joseph J. Bosick and 
Martha S. Helmreich were successful in quashing an appeal taken by 
plaintiff from a trial court order dismissing the claims against their clients 
but not against the other defendants in the action. The Superior Court of 
Pennsylvania held that the plaintiff had not followed the proper procedures 
despite obtaining an order from the trial court allowing the plaintiff to file an 
appeal, because the appeal involved fewer than all of the plaintiff’s claims 
and also the appeal was directed at fewer than all of the defendants. The 
Superior Court also held that there were no “extraordinary circumstances” 
which would justify allowing such an appeal.

Case Transferred to More Convenient Forum:  Joseph J. Bosick and 
Martha S. Helmreich were successful in persuading a Federal Court in 
Maryland to transfer a personal injury case against their commercial client 
to the U.S. District Court for the Western District of Pennsylvania on the 
ground that the Western District was a more convenient forum for the parties 
and witnesses, and “in the interests of justice.”  The Maryland court was 
persuaded by the fact that although the plaintiff was a Maryland resident, 
and ordinarily the plaintiff’s choice of forum is entitled to “great weight”, the 
accident happened in Pennsylvania, defendant’s principal place of business 
was in Pennsylvania, and Pennsylvania law would apply.  

Summary Judgment: Shelly Pagac successfully defended UPMC Horizon 
in a lawsuit filed by Terry Gale.  After working for the hospital for 20 years, 
Gale claimed he had been sexually harassed during that entire time period 
and ultimately terminated in retaliation for complaining about the alleged 
harassment.  On October 7, 2013, Judge McVerry granted UPMC Horizon’s 
motion for summary judgment and dismissed the case.  Defendant was able 
to obtain from Gale $1,084.90 in costs payable to UPMC Horizon.

Corporate Separateness Argument: William Pietragallo successfully defended UPMC in a lawsuit filed by the 
City of Pittsburgh. The firm is pleased that the Court recognized the correctness of our argument regarding corporate 
separateness and did not buy into the City’s argument that all employees of the subsidiary entities are actually employees 
of UPMC. Legal boundaries do exist and overrode the City’s thinking and its lawsuit.

Pietragallo Adds 3 Attorneys
Christopher E. Ballod has joined the Pittsburgh office of Pietragallo as Special Counsel.  He is a member of the firm’s Litigation and Intel-
lectual Property practice groups. Prior to joining the firm, Mr. Ballod served as litigation counsel for a group of insurance companies in mat-
ters including coverage of the NFL Players Concussion Litigation, construction practices coverage, and commercial property damage claims. 

Edward H. Skipton has joined the Philadelphia office of Pietragallo as an Associate in the firm’s Commercial Litigation practice group. Mr. 
Skipton served as a Federal Clerk for the Honorable A. Richard Caputo in the U.S. District Court for the Middle District of Pennsylvania. 

Charles M. Yeomans has joined the Pittsburgh office of Pietragallo as an Associate. He is a member of the firm’s Intellectual Property 
practice group. Mr. Yeomans has experience in the chemical, material, and medical device areas. He has handled such matters as patent and 
trademark searches, preparation and prosecution of U.S. and foreign patent applications, and patent infringement analysis. 
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