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High Court Overturns 95-Year-Old
Antitrust Rule of Law to Permit
Retail Price Maintenance Agreements

By: Eric G. Soller, Esq. and Martha S. Helmreich, Esq.
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Since 1911, the U.S. Supreme Court has
held that vertical retail price maintenance
agreements are almost always per se

illegal under Section 1 of the Sherman Act. In
an opinion issued at the end of June, Leegin
Creative Leather Products, Inc. v. PSKS, Inc.,
2007 U.S. LEXIS (June 28, 2007), the Court, 5-
4, overruled that precedent, holding that vertical
minimum resale price maintenance agreements
– agreements between or among manufacturers,
distributors, and retailers
establishing a minimum or
floor price for goods – are to
be evaluated under the “rule
of reason” applicable to
other vertical arrangements.
Under the “rule of reason” a court is required to
analyze both the ant i -competi t ive and
pro-competitive effects of a business arrangement.

The products involved in Leegin
Creative were leather goods and accessories for
women, largely sold in independent boutiques
and specialty stores. PSKS operates a women’s
apparel store in Texas. After having pledged to
sell Leegin’s products at its suggested prices, it
then began to mark them below these prices, to
compete, it said, with other retailers who were
also undercutting the suggested prices.

The Leegin Creative majority, in an
opinion authored by Justice Anthony Kennedy,
determined that there was insufficient economic
justification for the per se rule and that resale
p r i ce  ma in tenance  cou ld  we l l  have
pro-competitive effects, especially in the area
of interbrand competition. Lower courts would,
however, have to be diligent to see that vertical
price restraints were not used in an anti-competitive
fashion. Factors courts should consider in this
analysis are the number of manufacturers in a

given industry using such restraints, whether
retailers were the impetus for price restrictions,
and the relat ive market  power of  the
manufacturer or retailer(s).

Justice Stephen Breyer, writing for the
minority, expressed concern with the majority’s
refusal to follow stare decisis in upending a rule
that not only had been on the books for over 75
years but that Congress had arguably endorsed.
In Justice Breyer’s view, the majority gave too

short shrift to the factors,
enumerated by Justice
Antonin Scalia in another
case, the Court should
consider in deciding
whether to overrule one of

its precedents.
The minority also predicted that higher

prices would follow from elimination of the per
se rule as well as “legal turbulence”, as courts,
parties and their counsel wrestle with how to try
and decide such cases, including managing the
costs of such litigation.

It is too early, of course, to predict
what the “real world” effect of this ruling will
be. It does appear likely that it will encourage
manufacturers to attempt to make retailers and
distributors adhere to minimum prices set by the
manufacturer – and to generate litigation as
parties test the limits of the Court’s pronouncement.

For more information, please contact
Eric G. Soller, co-chair of Pietragallo’s
Commercial Litigation Practice Group, at
412-263-1836 or via email at
EGS@PBandG.com, or Martha S. Helmreich at
412-263-1847 or via email at
MSH@PBandG.com. 
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We are experienced in representing publicly traded and pr ivately-held business entities of all sizes, as well as
individuals, in all corporate and commercial transactions. We have expertise in a variety of industries and business sectors, providing
legal counsel on matters that include general corporate business, joint ventures, securities, finance, taxation, corporate
governance, and director and shareholder issues.  

Specialty areas include:  Banking & finance · Commercial credit, collections & creditors' rights  ·  Corporate law  ·
E-commerce ·  Family/owner-managed businesses  ·  Mergers & acquisitions  ·  Real estate  ·  Securities law  ·  Emerging
business and technology  ·  Wealth transfer & estate planning  ·  Tax planning

We are skilled in assisting clients in an efficient and cost-effective manner, whether the client is looking to launch a new
business, expand into new markets, protect its technology, obtain certification as a nonprofit or a minority- or women-owned
enterprise, buy or sell a business, or simply enter into a contract.

For more information, please contact either co-chair of  Pietragallo’s Business Law Practice Group, John B. Wise at
412-263-4378 or via e-mail at JBW@PBandG.com or Jay L. Panzarella at 412-263-1840 or via e-mail at JLP@PBandG.com.

Practice Spotlight: Business Law
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Richard J.
Parks has
j o i n e d

Pietragallo Bosick
& Gordon as a
partner based in
the firm's Pittsburgh
and Sharon offices.

Mr. Parks is a member of
Pietragallo's business group, concentrating
his practice on banking law, bankruptcy

law, environmental law, creditors' rights
and collections. He had been a partner with
MacDonald Illig Jones & Britton, LLP in
Erie, Pennsylvania, where he was a
leader of that firm's creditors' rights and
bankruptcy practice.

Mr. Parks has been selected for
two consecutive years (2006 and 2007) as
a BTI Client Service All-Star, a designation
awarded by the BTI Consulting Group
after surveying corporate counsel at

Fortune 1000 companies to identify
lawyers who provide truly superior client
service. This national recognition was
given to only 113 attorneys in 2007 and
just eight in Pennsylvania.

Richard J. Parks may be contacted
at 724-981-1397 or via email at
RJP@PBandG.com.

Joseph D. Mancano and Joseph E.
Vaughan have joined Pietragallo
Bosick & Gordon as partners to open a

new office in Philadelphia. 
Mr. Mancano had been a shareholder

in the litigation practice of Buchanan
Ingersoll & Rooney's Philadelphia office,
while Mr. Vaughan operated the Vaughan
Law Offices in West Chester.

"As a litigation-focused law firm,
we are excited to have these exceptional
attorneys join us to establish our
Philadelphia office.  Their collective and
varied legal experience will enable us to
further assist our clients and theirs with
matters ranging from complex litigation to
risk management and business counseling.
In addition, the Philadelphia office
expands our Pennsylvania presence and
strengthens our position as a multi-state
regional law firm," said William Pietragallo, II.

Mr. Mancano concentrates his
practice in white-collar criminal defense,
commercial, RICO, trade secret and health
care litigation.  Mr. Vaughan concentrates
his practice on litigation and risk management

matters, in addition to insurance coverage
and insurance defense. 

In addition to Mr. Mancano and
Mr. Vaughan, Mary G. March and Divya
Wallace have joined Pietragallo's
Philadelphia office as associates.

Initially, as it looks for space in
Center City, Pietragallo's Philadelphia
office will be located in Wayne. Mr.
Vaughan will also maintain offices in
West Chester.

Joseph D. Mancano may be
contacted at 610-293-2330 or via email
at JDM@PBandG.com, and Joseph E.
Vaughan may be contacted at 610-696-2460
or via email at JEV@PBandG.com. 
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Louis C. Long with the assistance of Jeanette H. Ho
and Mary Margaret Hill, obtained favorable dispositions of
related cases pending in the U.S. District Court for the Southern
District of West Virginia and the Circuit Court of Kanawha
County (WV) on behalf of Nautilus Insurance Co. and its
surplus lines broker, Bloss & Dillard, Inc. The cases involved
the application of a liquor liability exclusion to a suit alleging
that a bar was negligent in training and supervising its employees
in a matter that resulted in the death of a visibility intoxicated
patron involved in a vehicular accident after leaving the
establishment. The federal court agreed the liquor liability
exclusion negated coverage for the allegations of negligent
employee training and supervision, just as it would have defeated
coverage for claims that they were negligent in serving the alcohol. 

Tyler J. Smith successfully obtained a jury defense
verdict at the conclusion of a five-day trial for a plastic
surgeon in a professional negligence lawsuit in the Circuit
Court of Kanawha County (WV). Plaintiffs’ claims focused on
allegations of permanent injury resulting from a chemical peel,
alleged to have been performed negligently and without
informed consent.

Gayle L. Godfrey successfully obtained a jury defense
verdict for an obstetrician and an anesthesiology resident in a
medical malpractice claim before the Allegheny County (PA)
Court of Common Pleas where it was alleged an epidural anesthesia
was not properly administered to a C-section patient. The plaintiff
claimed that she experienced excruciating pain throughout the
procedure, resulting in post-traumatic stress disorder. The jury
found that the defendants were not negligent.

William Pietragallo, II was named by Pennsylvania
Super Lawyers 2007 as one of the top 100 lawyers in
Pennsylvania. Mr. Pietragallo was also selected as one of the
leading attorneys in the Business Litigation practice area.
Pennsylvania Super Lawyers is an annual listing of outstanding
lawyers who have attained a high degree of peer recognition and
professional achievement. 

Pietragallo Bosick & Gordon’s Employment Law practice,
chaired by Pamela G. Cochenour, was chosen as a ‘Go-To Law
Firm’ for labor and employment matters by PNC Financial
Services Group and included in Corporate Counsel magazine’s
new ‘In-House Law Departments at Leading Financial Services
Companies’ directory.

Mark Gordon (Business Litigation), Joseph J. Bosick
(Civil Litigation Defense), Anthony J. Basinski (Business
Litigation), Pamela G. Cochenour (Employment Litigation:
Defense), P. Brennan Hart (Business/Corporate), Clem C.
Trischler (Personal Injury Defense: Products) and Joseph D.
Mancano (Criminal Defense: White Collar) were selected for
inclusion in Pennsylvania Super Lawyers 2007.

William Pietragallo, II was reappointed to a second,
three-year term on the Disciplinary Board of the Supreme Court
of Pennsylvania. The board, created by the Court to review conduct
and assure compliance by all attorneys to the Pennsylvania Rules
of Conduct, is an independent agency comprised of 14 lawyers
and two non-lawyers from across the state.

Richard A. Pollard was a member of the faculty of the
Pennsylvania Bankers Association’s School of Commercial
Lending and Advanced School of Banking. In addition, Mr.
Pollard will lecture on problem loans at the PBA’s Fall Lending
Conference in November. 

Alan G. Towner authored an article for the Pennsylvania
Law Weekly and Legal Intelligencer’s Intellectual Property
Law special supplement titled “Western District of PA on
Cutting Edge of Patent Litigation”.

Eric A. Fischer was appointed to the Pennsylvania Bar
Association’s Judicial Administration and Corrections System
Committees.  The former studies and makes recommendations
on legislative issues pertaining to the operation, procedure and
reform of the state and federal court systems. The latter studies
the corrections system in Pennsylvania and makes recommendations
for its improvement.

Recent Successes Attorneys in the News
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Missing Word Invalidates Form

In American International Insurance Co. v. Vaxmonsky, 2006
Pa. Super. LEXIS 4608 (Pa. Super. December 21, 2006), the
Pennsylvania Superior Court held that the elimination of a

single word from the statutory rejection form required the
insurer to provide underinsured motorist benefits. 

The form used omitted the word “all” from the phrase
describing an underinsured motorist as one “who does not have
enough insurance to pay for all losses and damages.” 

When the Pennsylvania legislature made uninsured
and underinsured motorists coverages optional, it mandated the
forms which must be executed to waive such benefits. The
statute further provided that any rejection forms that did not
specifically comply with the act were void. 

Although the Court was sympathetic to the facts that
the insured knew that his policy provided no underinsured
motorist benefits and that he paid no premiums for that coverage,
the Court was constrained to uphold the award of benefits. 

For further information, please contact Louis C. Long,
chair of Pietragallo’s Insurance Coverage and Appellate
Practice Group, at 412-263-4395 or via email at
LCL@PBandG.com.
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ATTORNEYS AT LAW

This newsletter is for general informational
purposes only.  It is not intended to be and should
not be considered legal advice or a substitute for
obtaining legal advice from independent, legal
counsel.  Publication of this information is not
intended to create, and receipt does not constitute,
an attorney-client relationship.

If you would like to be removed from our newsletter mailing list, please let us know by e-mailing us at INFO@PBandG.com or by calling 412.263.2000.
While this general e-mail address is monitored on a daily basis, it is not intended for time-sensitive matters. If you require immediate attention, please

contact your attorney directly.


