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Be Wary of IndemnIty Clauses
Indemnity clauses are contractual provisions in which one party (the indemnitor) agrees to
protect another party (the indemnitee) from liability and legal fees for claims arising out of
the contracted for work or services. Because they are a common part of most construction
contracts, the indemnitor frequently pays little attention to such clauses. This could prove to
be most hazardous to the indemnitor’s financial health! Before signing a contract containing
an indemnity clause, the indemnitor should be fully aware of the exact nature of the liability
he is agreeing to assume and whether the liability he is contractually assuming is within the
scope of his liability insurance coverage. Frequently this requires that both the contract and
the indemnitor’s Commercial General Liability policy be reviewed by a trained construction
attorney before the agreement is signed.
The initial determination to be made is the extent of the liability for which the indemnitor is
agreeing to be responsible? Many indemnity clauses obligate the indemnitor to defend and
hold harmless the indemnitee only for claims against the indemnitee based upon the indemnitor’s own negligence or failings. But others compel the indemnitor to defend and hold
the indemnitee harmless for any claims arising out of the contracted for services, including
claims based upon the indemnitee’s negligence. Similarly, some indemnity clauses compel
the indemnitor to defend and hold harmless the indemnitee only for claims against the indemnitee by third parties; while others compel the indemnitor to reimburse the indemnitee
for damage to the indemnitee’s own property or workers. In short, the wording of the clause
can affect the extent of the liability the indemnitor assumes and should be clearly defined
and understood before the contract is executed.
Moreover, the indemnitor should know when executing a contract with an indemnity clause
whether the liability he is assuming is within the scope of his insurance coverage and, if not,
whether insurance coverage that will protect the indemnitor against such loss is available.
A recent case illustrates the unintended consequences a broad indemnity clause had on
owners of condominiums in a large property development. The Condominium Association
contracted with a Real Estate Management firm to perform all maintenance services required
to operate the facilities. The contract provided that the Condominium Association would
indemnify the Management Company for all costs and legal fees it might incur as a result
of performing those services. Three visitors contracted and died from Legionnaires Disease,
and their representatives sued the Management Company, contending it had negligently performed its duties in maintaining the water treatment system. The Management Company’s
CGL insurer provided a defense to its insured and ultimately paid nearly $2 million dollars in
legal fees before the three wrongful death cases were dismissed and all appeals exhausted.
The Management Company’s insurer, standing in the shoes of its insured, then sought to recoup that sum from the Condominium Association, which had agreed to indemnify and hold
harmless the Management Company. The Condominium Association turned the claim over
to its liability insurer, who denied the claim because the suits were against the Management
Company and the Condominium Association was responsible only because it had contractually agreed to assume liability. The Association’s liability insurance policy did not provide
coverage for contractually assumed liability. Thus, even though both the Management Company and the Condominium Association were insured against the type of liability claims asserted, the association (i.e., the individual unit owners) was responsible for the payment of
nearly two million dollars in legal fees and, had the wrongful death suits been successful,
could have been liable for millions more.
So be wary of indemnity clauses. Make sure before you sign any contract containing an indemnity clause of the exact nature of the liability you are assuming, and whether the liability
you are agreeing to assume is within the scope of your insurance coverage. What you don’t
know about those matters can be very damaging to your economic health!
This is an article authored by Duquesne Law School Professor Alfred S. Pelaez, who is of counsel to
Pietragallo.
For more information, you are welcome to contact Joseph J. Bosick, who serves as the Chair of the
Contruction Practice Consortium, at (412) 263-1828 or e-mail Joe at JJB@Pietragallo.com.

leed-Ing QuestIons
As discussed in prior issues of CLE, the rise of LEED building status litigation has not yet
occurred. Business Insurance reports that despite the rapid growth of green building, especially in the public sector, there has not been a corresponding growth of green errors and
omissions claims against architects. However that may change in the near future, given the
increase in government mandated green building standards. U.S. Green Building Council’s
LEED certification system is both private and voluntary, and owners often seek LEED certification for public relations purposes, energy savings, and for tax credits.
State and local governments have begun to enact mandatory green building standards. California’s mandatory Green Building Code goes into effect on January 1, 2011. Previously,
some states and cities have required LEED certification for government owned buildings.
The California Code, dubbed CalGreen, is mandatory statewide for all construction projects.
Every new building will have to reduce water usage by 20% and recycle 50% of its construction waste instead of sending it to landfills. Commercial buildings will be required to have
separate water meters for indoor and outdoor water use. Mandatory inspections of air conditioner, heat, and mechanical equipment will also be instituted for all commercial buildings
over 10,000 square feet. The certification will be by the California Building Standards Commission. The code will allow cities with more stringent codes to retain those standards.
The Washington D.C. based International Code Council unveiled the latest edition of its
International Green Construction Code, known as IGCC Public Version 2.0 at last month’s
Greenbuild conference hosted by the USGBC. The code is intended as a resource tool for jurisdictions considering adoption or amendment of regulations for green or high-performance
construction. The new version contains standards for energy and water consumption, radon
and asbestos abatement, appliances, and air handling systems.
Failure to meet LEED or governmental certification or level of certification can lead to E&O
claims against the architect or contractors, even if the certification failure is caused by non
design related factors, such as building management. Architects and engineers can take care
by avoiding guarantees of LEED certification and by seeking E&O coverage that includes coverage for failing to meet a professional standard on a green project. It will be necessary to
keep abreast of the growing mandatory and voluntary standards and to pay special attention
to contract language. While AIA documents avoid warranties and guarantees for green certification, some professionals may be tempted to include weaker language to gain a competitive
edge.
The USGBC last month announced plans to allow national chains to submit prototype plans
for buildings such as banks, stores, and restaurants for bulk LEED certification, rather than
individual certification. PNC for example has been building LEED certified branches around
the country. The new certification plan would allow a one-time certification for the prototype design, with potential random inspections by the USGBC. It is hoped that this program
will allow for more cost effective and cost certain LEED certification.
For more information, contact MARk T. cALoYeR at MTC@Pietragallo.com.

may an Insurer reCover defense Costs PaId on Behalf of an Insured?
Absent a specific contractual provision in an insurance policy contract, an insurance company in Pennsylvania cannot shift to the policyholder the defense costs incurred by the insurer
in defending the policyholder in an underlying suit in circumstances when another court in
a declaratory judgment action determines there is no coverage under the policy. In American
& Foreign Insurance Co. v. Jerry’s Sport Center, Inc., 2 A.3d 526 (Pa. 2010), the Pennsylvania
Supreme Court rejected the insurance company’s attempt to obtain indemnification of the
amounts paid by the insurer to defend its insured through the use of a reservation of rights
letter. Policyholders obtaining new insurance policies or renewing existing policies after this
landmark case must be aware of the potential that the insurance industry may seek to insert
language in insurance policies going forward to preserve a right to demand reimbursement
of defense costs in situations when the claim in the underlying case is not part of the coverage provided in the insurance contract.
For nearly twenty years, a sporting goods store purchased commercial general liability and
umbrella liability insurance from the same company. None of these policies contained any
express language granting the insurance company any right of reimbursement of defense
costs for a claim that fell outside the coverage provided by the insurance contracts.
In June of 2000, the store was one of several gun distributors that were sued by the NAACP
in a New York federal court action. In that case, the NAACP sought to hold various members of the firearms industry responsible for the countless injuries and deaths inflicted upon
members of the association through widespread sales of weapons. The complaint sought
injunctive relief and it tried to create a fund that would provide for the education, supervision, and regulation of gun dealers. The complaint did not seek damages to compensate any
association members injured or killed by a gun.
The store requested the insurance company to provide it with a defense against and indemnification for the federal action. The insurance company hired counsel, a law firm that had
successfully opposed similar suits in the past. In a letter issued in June of 2001, the insurance
company informed the store that it had assigned the defense to that law firm and it noted
that it was reviewing the policy in order to determine whether there was coverage available
for the action. The insurance company stated that it was proceeding “under a full reservation
of rights, including the right ‘to seek reimbursement for any and all defense costs ultimately
determined not to be covered.’” Shortly thereafter, the insurance company informed the
store that there may be no duty under the policy to provide any defense or indemnification
and it specifically reserved the right to disclaim coverage. The insurance company stated
that it would continue with the defense while seeking a judicial determination of whether
the policy afforded any coverage, but it reiterated its position that it may seek reimbursement
of some or all of the defense costs incurred in the meantime.
By mid-September of 2001, the insurer did file its declaratory judgment action seeking a determination that the NAACP case did not allege any bodily injuries and, therefore, there was
no insurance coverage for the claim asserted in the underlying complaint. In due course,
the insurer moved for summary judgment. The motion also requested the court to order the
insured to reimburse the company for defense costs paid on its behalf from the inception of
the declaratory judgment action through the date of the entry of a declaratory judgment.
The court in the declaratory judgment action ruled in favor of the insurance company that
the policy did not provide any coverage to the insured in the underlying suit. However, it
did not expressly rule on the insurance company’s request for reimbursement of defense
costs. That issue came before the court again after further, unrelated proceedings. This time,
the court awarded reimbursement on a theory of unjust enrichment. Eventually, it entered a
judgment against the insured and in favor of the insurer for approximately $310,000.
The Pennsylvania Superior Court overturned the judgment, holding that the written policy
of insurance, which was silent on the right to reimbursement, controlled the rights of the
parties. It further reasoned that the insurance policies were unaffected by the insurance
company’s attempted unilateral modification.
The Pennsylvania Supreme Court accepted the insurer’s appeal to decide the question of
whether an insurer is entitled to reimbursement of defense costs paid on behalf of the insured when a court has determined that the insurer was under no obligation to defend the
insured and the insurer claimed the right of reimbursement based only on a series of reservation of rights letters.
The Pennsylvania Supreme Court joined a small but growing number of jurisdictions that
preclude reimbursement claims absent a specific contractual provision in the policy of insurance. In doing so, the Supreme Court explained that a general, non-contractual claim for
reimbursement is inconsistent with the broad duty to defend that is recognized in Pennsylvania. The broad duty to defend encourages insurance companies to construe their insurance contracts broadly and to defend all actions whenever there is any potential coverage.
Thus, the Supreme Court recognized that whenever an insurer undertakes the defense of
its insured, it is often doing so to protect or advance its own interests. To permit the insurance company to obtain reimbursement of the costs expended while exercising its right and
duty to defend was regarded to be inconsistent with Pennsylvania law. Further, the Supreme
Court concluded that the insurance company could not employ a reservation of rights letter
to reserve a right that it did not have pursuant to the insurance contract. When the policy is
silent on the right of reimbursement, permitting the insurer to set up a reimbursement claim
in such a letter was tantamount to allowing the insurer to amend the contract unilaterally.
In light of this case, insurers in Pennsylvania may become more aggressive in placing language in their policies to preserve potential reimbursement opportunities. When in doubt,
policyholders should seek guidance from their insurance professionals and legal advisors to
be certain that their insurance programs do not include an express right of reimbursement.
If a current or proposed program includes a right of reimbursement, the policyholder may
be able to obtain coverage from other sources that do not impose any such term as part of
the insurance contract or the policyholder may be able to buy a waiver of the right of reimbursement.
For more information, contact Louis c. Long, who is a Member of the Construction Practice Consortium
and Chair of the Insurance Coverage Practice Group, at LCL@Pietragallo.com.

ImPlICatIons of takIng ProjeCts In unfamIlIar terrItorIes In the neW eConomy
The downturn in the economy has left many contractors searching for work in new areas.
Not surprisingly, the lack of projects makes every project bid application more desirable. Attempting to cast a wider net, many contractors are now looking for projects outside of their
historical geographical territories. For example, a contractor may think nothing of handling
a project in a neighboring state. The reality is that a great deal of thought should be put into
such a decision.
Obviously, there is great financial potential in working in previously untapped territories.
However, the negative practical and legal implications of such transitions are many, nearly
all of which involve an increase of risk in the form of damages, default, and failure to comply
with laws and regulations. Additionally, public contracts can be voided for failure of a company to follow all of the laws and regulations of a particular state or the federal government.
Contracts that you use on every project in your locality may be read differently by a court in
the new territory in which you seek to work, leading to an interpretation that could be very
much against your interests.
These serious complications should be considered in bidding and planning for insuring new
projects. A non-exhaustive list of questions to review prior to undertaking projects in unfamiliar areas of work or territories follows:

■ Is your company authorized to conduct business in the state in which you
are entering?
■ Are you licensed to conduct business in the state in which you intend to
conduct work?
■ Are you aware of the labor, union, and employment laws and regulations
in the state in which you intend to conduct business?
■ What are the laws of the state concerning payment, bonding, statutes of
limitation and repose, and the enforcement of indemnity and arbitration
provisions?
■ Will there be tax implications in the new state or locality in which you
intend to perform work?
■ Do your insurance policy and surety bonds allow for work outside of your
historical geographic areas?
■ Are you aware of the requirements of the bid processes for federal and
state public projects?
■ Are you aware that false submissions on government projects can be a
violation of a state and/or federal false claims acts, which can result in
crippling penalties?
■ Have you studied the environment of the new territory to determine, for
instance, how geologic and weather conditions will affect your work?
■ Are you aware of the climate concerning subcontractors in the new state,
and have you investigated their costs, capabilities, and abilities?
The answers to many of these questions can be complicated and require analysis of case law
particular to the state in which you seek to perform work. Accordingly, it is recommended
that you contact an attorney to discuss these and other issues prior to bidding for projects
in new areas. At a minimum, it would be prudent to discuss these issues with your insurance
brokers or providers to ensure that you have the proper coverage to meet the increased risk
associated with these new projects.
For more information, contact DAviD W. TuRneR at DWT@Pietragallo.com.

the advantages and dIsadvantages of usIng ConCIlIatIon and “medIatIon-reCommendatIon” ProCedures to resolve ConstruCtIon dIsPutes
D isputes are common amongst participants of construction projects. For a variety of reasons, parties are frequently unable to negotiate settlement on their own.
Throughout the construction industry, alternative dispute resolution (“ADR”) procedures can be utilized to provide efficient, cost effective, technical resolution
without the need to resort to costly arbitration or litigation.
Parties should be aware of the available options prior to resorting to arbitration or litigation.
Each case is unique and the method of resolving the disagreement should be based on the
specific circumstances. One approach is not applicable to all situations. The ADR procedure
used by attorneys, clients, and ADR specialists in a particular case should be specifically tailored to enhance the likelihood of successful resolution of that dispute.
This article focuses on the advantages and disadvantages of conciliation and mediation recommendation (“Med-Rec”), two procedures which employ neutral evaluation of the case if a
facilitative negotiation between the parties is unsuccessful.

FAcILITATIve & evALuATIve APProAcHeS To ADr
There has been an ongoing debate within ADR circles as to what style of ADR approach is
best: facilitative or evaluative. Facilitative ADR seeks to create an environment where parties
work together in a collaborative problem-solving fashion. Endeavors are made to establish
better communication, identify issues and interests, and generate options for settlement. The
ADR neutral does not offer opinions regarding the merits of the dispute. This facilitative
approach is what most people envision when they contemplate mediation. In contrast, the
evaluative approach to ADR seeks to assist the parties by contributing a neutral view as to
the merits of the case, consequences of the failure to settle, and the benefits of a particular
settlement proposal. The ADR neutral provides an evaluation of the legal and technical merits of the case. This methodology can be used within mediation, but also encompasses the
ADR processes of conciliation, Med-Rec, and expert determination. Arbitration awards and
court judgments are the ultimate evaluative determination.
It has been suggested that far too much debate has been invested in what type of ADR and/or
mediation style is “best.” See “Giving Mediation Clients What They Want” by John Bickerman,
The National Law Journal, November 16, 2009. Research by the Task Force on Improving Mediation Quality of the American Bar Association Section of Dispute Resolution demonstrates
that participants of mediation expect the process to be tailor-made. The full report is available at www.abanet.org/dispute/documents/FinalTaskForceMediation.pdf. Parties prefer the
ADR approach employed fit the particularities of the circumstances and dispute. The results
of the report show that 95% of mediation participants want the mediator to provide analysis
of the case, including the strengths and weaknesses of their case. 60% of participants want
the mediator to make predictions about the likelihood of court success. 84% of participants
state the mediator should recommend a specific settlement option. While the report was on
mediation generally, the strong preference for evaluation is even more prevalent in construction disputes.
There is an industry perception that facilitative mediation is ill-suited for the construction
industry because the issues involved are almost always complex and often require sophisticated professional judgments. As most construction disputes involve challenging technical
issues, the evaluation by an experienced legal and/or technical expert provides significant
benefits. Without a neutral evaluation, parties and their own experts can often take advantage of the complexity of the dispute and never settle on a resolution.

concILIATIon AnD MeDIATIon-recoMMenDATIon
Conciliation and Med-Rec are two processes that have been developed which attempt to
take advantage of both the facilitative and evaluative approaches to ADR and combine the
approaches into a single process. “Conciliation” is, under the commonly used definition, a
nebulous term. Under the UNCTRAL Model Law on International Commercial Conciliation
of the United Nations Commission on International Trade Law,“conciliation” has a broad definition and includes all third-person assisted dispute resolution processes including “mediation, neutral evaluation, mini trials, or similar terms.”
Conciliation can also mean something more specific: a process whereby parties attempt to
settle their dispute with the assistances of a facilitative third-party neutral; if the parties fail
to resolve their disputes after such facilitated negotiation, the parties submit the dispute for
evaluation by the conciliator for a “recommendation.” Under most conciliation rules, the recommendation is binding on the parties, unless rejected by either party within a specified
time-period. Conciliation is similar to mediation in that the conciliator is a third-party neutral
fostering resolution of the disputes. Only if that fails does the conciliator proceed to write a
recommendation which is binding on the parties unless rejected. If the recommendation is
rejected by either party, no binding contract is formed and the parties can resort to arbitration or litigation.
Another hybrid or compromise approach to the facilitative/evaluative debate is Med-Rec.
This process is similar to conciliation, except that it is the parties’ decision as to whether the
recommendation has the potential to bind the parties. Often in Med-Rec, parties choose that
the recommendation only serve to help the parties evaluate the case themselves. In these
cases the recommendation has no contractual status and only serves as a reality check for
the parties.
Conciliation has been successfully used in dispute resolution clauses in Irish construction
contracts for a few decades. Med-Rec has been utilized in US labor disputes and a number of
US jurisdictions employ the process in family disputes.
One of the benefits of conciliation and Med-Rec is that the process retains the facilitative
approach to resolving disputes until a recommendation is issued. Conciliation and Med-Rec
have an advantage over mediation: if the facilitative approach fails in a mediation, the parties must proceed to another forum – likely arbitration or the courts. With conciliation and
Med-Rec, an additional safety net is available whereby the parties are presented with a neutral’s evaluation of the case. This unbiased opinion is particularly suitable in preparing a case
or settlement strategy as it provides an external evaluation of the merits of the case. That
neutral has no interest in the outcome of the dispute and has had the opportunity to gain
detailed knowledge of the case’s facts and circumstances. Moreover, the recommendation is
a tangible document which can justify why the dispute should be settled in a particular way.
Often government agencies or large companies send representatives with limited authority to settle the case. Through the facilitative process, parties and their representatives may
grow to better understand the strengths and weaknesses of their case. Previously authorized
settlement sums and risk assessments may no longer be accurate. In these situations, a thirdparty recommendation is extremely useful for justifying the terms of a settlement to superiors. A recommendation may also be helpful in the private sector (e.g., with board members
or shareholders) for similar reasons.
One benefit of conciliation, over nonbinding Med-Rec, is that affirmative action is required to
reject the recommendation in conciliation. Parties and their representatives are compelled
to invest time and thought into the recommendation, usually within a short timeframe. Taking no action creates a binding contract. Conciliation recommendations are particularly useful when one party would rather drag their feet than reach a settlement.
One of the drawbacks of conciliation, Med-Rec, or any evaluative process is that parties tend
to take on a more adversarial approach – attempting to convince the conciliator or neutral of
the merits of their case. The spirit of facilitative and good faith negotiations is compromised.
This mindset shift, however subtle, should not be underestimated. Parties may be more invested in convincing the conciliator of the merits of their case rather than focusing on settlement. Moreover, while the standard of evidence in negotiations and mediations is necessarily
less than arbitration or litigation, owners and governments in conciliation may attempt to
demand an arbitration standard of proof. As the costs and production of documents increase
to the level of arbitration, the benefits of conciliation over arbitration are reduced. In order
to avoid this, clear rules should be set at the beginning of the procedure as to the standard of
proof necessary. Another disadvantage of an evaluative process is that parties may be more
reluctant to reveal information to a conciliator or Med-Rec neutral because that individual
may eventually be providing an evaluation of the case. In mediation a party may be willing
to share information because there is no fear of evaluation.

ProceDurAL LogISTIcS
Conciliation and Med-Rec procedures can only be implemented by agreement of the parties. The terms of what the process will be – and the effect of a recommendation (whether
binding or non-binding) – must be clearly understood by all involved in the process. Without
clearly defined rules and procedures, misunderstanding as to the effect of a recommendation
can cause further disagreements and disputes.
ADR neutrals, attorneys, and clients have a number of options as to when to introduce the
idea of an evaluation. Conciliation or Med-Rec may be written into the contract’s ADR clause
as a condition precedent to arbitration or litigation. After a dispute has arisen, the procedures can be agreed to at the start of negotiations or mediation. The use of a recommendation can also be suggested at the conclusion of a failed mediation.
A recommendation may be oral or written. The recommendation can provide reasons and
detailed valuation of each head of claim, or provide only a settlement number. Detailed
evaluation of each head of claim is particularly useful for understanding the strength and
weakness of a case; however, this advantage must be balanced with the additional cost of the
conciliator preparing the recommendation.
Conciliation and Med-Rec are not suitable to all circumstances. However, used appropriately,
these processes significantly enhance the likelihood of settlement, decrease legal costs, and
allow parties to return quickly to the business of construction.
Timothy DeHaut is an ADr specialist with Madden Mediation and Arbitration, a construction dispute
resolution firm with offices in New York, New York and Dublin, Ireland.
For more information, contact Tim at DeHaut@gmail.com.
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